From: Richard Archer <rlfal7@yahoo.com>

Sent: Thursday, May 14, 2020 4:34 PM

To: City Clerk <cityclerk@moval.org>

Subject: per this evening Planning Commission hearing

Warning: External Email — Watch for Email Red Flags!

City Clerk -

Please forward these letters of support for the WLC to the Planning Commission for their review.
Thanks!

Richard Archer



RICHARD LF ARCHER, SR

14140 AGAVE ST, MORENO VALLEY, CA 92553

May 14, 2020

Re: World Logistic Center Re-certification

Dear Planning Commission:

As a Moreno Valley resident, | urge the Planning Commission to give their support and approval to
tonight’s Re-certification of the World Logistics Center EIR. It is time to get a most worthy project
underway that will undoubtedly benefit the Citizens of Moreno Valley.

In light of the pandemic crisis that grips the world, it’s impact has been profound locally. The time has
come to put petty politics aside and acknowledge the impressive work of Highland Fairview. Their
Skechers’ project is a shining example of the quality of work to the City can look forward to with
confidence.

Sincerely

Richard L F Archer, Sr



Thomas R Jerele, Sr.
24535 Wild Calla Drive
Moreno Valley, CA 92557
310-709-2875 / email: rlfal7@yahoo.com

Moreno Valley Planning Commission May 14, 2020
Re: Public Hearing 2 World Logistics Center EIR Re-Certification Via E-Mail

Dear Planning Commissioners:

| strongly support your action to re-certify the EIR for the World Logistics Center (WLC). The WLC went
through an extensive, and very thorough public hearing process; to which | was participatory in as a
supporter.

It is my understanding with the project developer, Highland Fairview Corporation, has fully addressed
and complied with the Court findings/required changes per the original EIR.

Given our current economic status resultant from the CoVid19 Virus situation, the City of Moreno Valley
is anticipated to experience huge revenue losses. Had this project been initiated and underway by now,
the City of Moreno Valley would be expecting a much better financial future.

It is beyond time, that this project should proceed.

| thank you for your consideration of my written comment. | will attempt to join the meeting through
the Zoom process this evening.

Sincerely,

Thomas R. Jerele, Sr.


mailto:rlfa17@yahoo.com

Julia Descoteaux

From: Mike d <mdv28889@gmail.com>
Sent: Thursday, May 14, 2020 5:12 PM
To: Julia Descoteaux

Subject: Too many warehouses already

Warning: External Email — Watch for Email Red Flags!

I moved to the east end of Moreno Valley to escape the city, both it's cluster and constant sirens and helicopters. The peacefulness is slowly dying
thanks to the greedy developers that have preyed on our slice of heaven. I am sickened at how one developer has bought and paid for the city council,
getting his projects approved without objection by the majority of people who are there to represent me. They do not represent me, nor any one else |
know who lives in our community. They started by combining my district with Sunnymead Ranch, a community of mostly pro industry residents.
Myself and my neighbors are absolutely against industry building up in our rural community. It's bad enough that the paper plant has a hopper that
hums LOUDLY throughout the day and night permanently quelling our once peaceful haven. But also the constant barrage of truck horns and backup
safety alarms (on the trucks and forklifts) piercing the cool quiet nights we can only remember, thanks to the greedy businesses taking our sanctuary.

I've requested to make improvements to my property, through the proper channels at city hall, each time being turned down due to my plans not
meeting 'the community development standards'. Your plans to fundamentally transform my countryside to a warehouse monstrosity, along with your
proposed truck routes and truck stops absolutely do not meet my (and my many neighbors') community development standards. You're desire to
stricken us with ungodly amounts of truck traffic and truck exhaust is beyond unconscionable, though it is quite befitting of the selfish nature this
council and mayor so blatantly parade.

There are too many warehouses in Moreno Valley as it is, please resist the urge to further condemn us to a life surrounded by industrial pollution.
Thankyou,

mike devalk,
resident at 28889 juniper ave 92555.



Julia Descoteaux

From: Julia Descoteaux
Sent: Wednesday, May 20, 2020 2:20 PM
To: Julia Descoteaux

From: crystal reza <sweettart1987@yahoo.com>
Sent: Thursday, May 14, 2020 5:11 PM

To: City Clerk <cityclerk@moval.org>

Subject: World Logistics Re certification

Warning: External Email — Watch for Email Red Flags!

To the planning commission and city council of Moreno Valley,

Thank you for taking your time in reading my letter about the world logistics center. I would like to say that I feel very optimistic about this project
that is coming to our city. My family and I have lived in this growing city since 1994 and have seen both pros and cons through the years. This
project is definitely a pro in my family’s opinion. I kindly ask that you put all politics aside and do what is good for our community, we need this
revenue and we definitely need these jobs. Many may say they travel outside of our city for work and now they might not have to. Please try your
best to expedite this approval especially in these uncertain and challenging times that our city has lost tons of money on revenue because of closed
businesses. The faster we approve this inproject the faster our city will benefit from over $5 million in tax revenue a year. Not to mention our schools
will also benefit and receive $5 million dollars a year as well.

Thank you for allowing us to express our feelings on this matter and I hope and pray this is re certified in an expedited form. Stay safe and healthy.

Sincerely, Kris Serrano

Julia Descoteaux

Associate Planner

Community Development

City of Moreno Valley

p: 951.413.3209 | €: W

14177 Frederick St., Moreno Valley, CA 92553



Julia Descoteaux

From: Julia Descoteaux
Sent: Wednesday, May 20, 2020 2:22 PM
To: Julia Descoteaux

From: Santiago Hernandez <santiagodent61@gmail.com>
Sent: Thursday, May 14, 2020 5:01 PM

To: City Clerk <cityclerk@moval.org>

Subject: Recertification for WLC.

Warning: External Email — Watch for Email Red Flags!

Planning commission and city Council.

Mi nombre es Santiago Herndndez ,y e vivido en Moreno Valley por mas de 25 afios,e visto su progreso por eso les pido, que lo mas pronto posible
,Resertifiquen el nuevo EIR,para el gran proyecto de WLC,y seguir viendo el progreso de esta gran ciudad de Moreno Valley, ASAP.please .atte
Santiago Hernandez. 16756 canoe cove Moreno Valley CA.92551.

Julia Descoteaux

Associate Planner

Community Development

City of Moreno Valley

p: 951.413.3209 | e: w:

14177 Frederick St., Moreno Valley, CA 92553



Julia Descoteaux

From: Tom Thornsley <tomthornsley@hotmail.com>
Sent: Thursday, May 14, 2020 5:27 PM

To: Julia Descoteaux

Subject: Comments for 5-14-2020 PC Meeting

Warning: External Email — Watch for Email Red Flags!

Julia,
These are very late and don't expect them to get to, or be read by, PC today. Just needed to get some comments in and will speak to them tonight.
Tom Thornsley

Don't see them attached. will down load and try my lap top.



Julia Descoteaux

From: Tom Thornsley <tomthornsley@hotmail.com>

Sent: Thursday, May 14, 2020 5:32 PM

To: Julia Descoteaux

Subject: Re: Comments for 5-14-2020 PC Meeting

Attachments: PC Comment Letter 5-14-2020.docx; PC Comment Letter 5-14-2020.pdf

Warning: External Email — Watch for Email Red Flags!

From: Tom Thornsley

Sent: Thursday, May 14, 2020 5:26 PM

To: Julia Descoteaux

Subject: Comments for 5-14-2020 PC Meeting
Julia,

These are very late and don't expect them to get to, or be read by, PC today. Just needed to get some comments in and will speak to them tonight.
Tom Thornsley

Don't see them attached. will down load and try my lap top.



May 14, 2020

Julia Descoteaux

City of Moreno Valley

14177 Frederick Street

Moreno Valley, California 92552

Via e-mail: alberta@moval.org

Re: Comments to the Draft Recirculated Revised Final Environmental Impact Report (SCH
#2012021045) World Logistics Center.

Dear Ms. Descoteaux,

We would like to object to the limited time given for review of extraordinarily large set of
documents and reports. Although some were previously available the comprehensive review is
challenging. That said, and at this time, we have two major concerns of note related to the
forgoing of certain Development Impact Fees (DIF) outlined in the Development Agreement and

the extraordinary diminished changes to the mitigation measures for Noise impacts.

First: Development Agreement

Neither in Development Agreement nor anywhere else in any project documents did | find a
breakdown cost analysis to justify the developer not paying DIF for arterial streets, traffic
signals, interchange improvements, and fire facilities. A cost analysis and fair share factor must
be provided to evaluate all impacts to the listed exempted items. Impact to the SR-60 and WLC
Parkway are almost exclusively attributed to this projects development yet the developer is not
required to pay fees for the cost of this improvement. Construction of all project related streets
(internally) are the full responsibility of the developer and would not qualify for any form of
credit. Project impacts that go beyond the project site would be relatively high nearest the
project and can be calculated for a fair share cost that could give the developer credit if 100% of
the improvement is made by the developer. Otherwise the DIF would be used to make the
outside improvements. The following is the text from the Development Agreement defining the
benefit being given the developer without analysis for just compensation verses DIF cost
coverage.

Finding: Sections 4.8 and 4.9 of the Development Agreement require the developer of the
Project to construct or pay for all necessary traffic improvements and a fire station, all as
needed, as a result of the development of the Project. In return, section 1.5, 4.8, and 4.9 of
the Development Agreement exempts the Project from the payment of development impact
fees ordinarily imposed under Municipal Code sections 3.42.030, 040, and 060. These
exemptions shall remain in effect only as long as the Development Agreement is in effect. If
the Development Agreement is approved but does not become effective or if it is approved



and does become effective and is terminated for any reason, the requirements that the
Project pay development impact fees under Municipal Code sections 3.42.030, .040, .050,
and .060 shall become effective.

DA Sections:

1.5 “Development Impact Fee,” “Development Impact Fees” or “DIF” means for purposes
of this Agreement only those fees imposed pursuant to Moreno Valley Municipal Code
Sections 3.42.070 (police facilities), 3.42.080 (City hall facilities), 3.42.090 (corporate yard
facilities) and 3.42.100 (maintenance equipment). The term ““Development Impact Fees™
(or*“DIF”") does not include those fees imposed by Moreno Valley Municipal Code Sections
3.42.030 (arterial streets), 3.42.040 (traffic signals), 3.42.050 (interchange improvements)
and 3.42.060 (fire facilities).

4.8 Payment of, and Reimbursement for, the Cost of Improvements Paid for by HF Which
Are in Excess of HF’s Fair Share. HF shall satisfy the requirements imposed by Mitigation
Measure 4.15.7.4.A, as set forth in the EIR, to ensure that all of the Development’s impacts
on the City’s circulation system, including, but not limited to, improvements to arterial
streets, traffic signals and interchanges, are mitigated. Because HF will be responsible for
paying for or constructing all circulation-related improvements, it shall not pay the fees
imposed by Moreno Valley Municipal Code Sections 3.42.030 (arterial streets), 3.42.040
(traffic signals) and 3.42.050 (interchange improvements). City will provide to HF the
reimbursement agreement(s) in the form and type as specified in Chapter 9.14 of Title 9 of
the Moreno Valley Municipal Code.

4.9 Provision of a “turnkey” Fire Station. HF shall, at its own cost, provide a fully
constructed, fully equipped fire station and fire station site, including fire trucks, as
specified by the City’s Fire Chief. The fire station’s furniture and fixtures shall be
reasonably comparable to those of the most recently completed fire station within the City.
The fire station, equipment and trucks shall be provided as and when directed by the Fire
Chief. Because HF will be responsible for the provision of the fire station, fire station site,
equipment, and trucks, it shall not pay the fee imposed by Moreno Valley Municipal Code
Section 3.42. 060 (fire facilities). City will provide to HF the reimbursement agreement(s) in
the form and type as specified in Chapter 9.14 of Title 9 of the Moreno Valley Municipal
Code.

Second: Noise Impact Evaluations

When the original FEIR was approved it use the “Noise Assessment for the WLCSP” to
establish mitigation measures that would be necessary to limit construction impacts to those
residents in the surrounding homes. It noted that work within the project area may be done on a
24 hour 7 days per week schedule which goes beyond the Moreno Valley Municipal Code’s
(MVMC Section 8.14.040 Miscellaneous standards and regulations.) listed hours of 7 a.m. to 7
p.m. The Noise Assessment defined construction limits so as to limit noise impacts on the
surrounding residences outside the standard construction hours and clearly outlined the high
level of noise that could be expected both during daytime and nighttime hours beyond the




allowed decibel levels defined by the MVMC. Thus the study included “Mitigation Measure
N-2. No Nighttime Grading Within 2,800 Feet of Residences South of the Freeway” was issued.
It goes on to allow closer nighttime construction at 1,580 feet after the installation of an
appropriate sound barrier. These would appear to be realistic mitigations but it would appear the
developer might have found this to be somewhat restrictive and excessive so a different noise
analysis firm was selected to prepare a new study.

The new “Noise and Vibration Technical Report Assessment” proposed a substantially
different evaluation and lesser mitigations to the noise impacts. It states that “No construction
activity shall occur within 800 feet of residences between 8 p.m. and 7 a.m. on weekdays and
weekends, and a 12-foot tall temporary construction sound barrier blocking the line-of-sight of
construction activity to any residential receptor located within 800 feet of active construction
areas shall be installed prior to commencement of any construction activity.”

The mitigation requirement for a sound barrier is similar to the original MM however the active
setback is now moved forward by 2,000 feet or three and a half times closer. Additionally, the
MM includes options that would eliminate the need install the on-site sound barrier if a vote by
those affected fails to garner 50% favorable votes or 100% favorable votes for a sound barrier
placed on private property. These two provisions were never a consideration in the original
noise analysis nor do they seem to be fair to the community due to the percentages needed based
on the full text of the MM. It appears that this clause in MM 4.12.6.2A is of a greater benefit to
the developer than to the surrounding residents.

Noise Study and MM
“Noise Assessment for the WLCSP” (Mestre Greve Associates) original dated January 2013,

revised September 2014. (This document is still referenced in the 12-2019 Draft Recirculated
Revised Sections of the Final Environmental Impact Report)

“Noise and Vibration Technical Report Assessment (ESA)”, July 2018 which was not in the
original 2014 DEIR for WLC) Since both studies are cited in the Draft REIR how is it that the
more stringent mitigation measures are not utilized?

In the 2018 edition of the Draft REIR it used the*“Noise and Vibration Technical Report”, and
its mitigation measures now replace those of the “Noise Assessment for the WL CSP” that
where much more favorable to the community and surrounding homeowners.

Noise Assessment for the WLCSP

Pgs. 27 - 30

2.2.1 On-Site Construction

Work within the project site will consist of mass grading, fine grading, building construction,
utilities installation, interchange improvements, paving and curbing, and landscaping. Work
within the project area may be done on a 24 hour 7 days per week schedule. Construction
activities would occur at varying locations on-site, but may last for an extended period of time.
For instance, grading activities for each phase are anticipated to last one year. However, the




grading may be concentrated in one area for a while and then move on to another area, and so on.
In other words, grading noise will not impact one area for an entire year. Building construction
will occur from time to time over a nine year period lasting from 2013 through 2021.

Residences within the Specific Plan area. Three pockets of homes are located within the
Specific Plan area, and construction noise will be an issue for occupants of these residences.
While these areas are to be designated for Light Logistics development under the proposed
Specific Plan, they may remain in residential use indefinitely. Future Light Logistics uses would
not be sensitive to noise, but as long as these sites remain in residential use, they will need to be
considered as noise sensitive uses. These homes may be located adjacent to areas where intense
construction activities could occur. These homes may experience worst-case unmitigated peak
construction noise levels (Lmax) up to 97 dBA. The average noise levels are typically 5 to 15 dB
lower than the peak noise levels. Average noise levels (Leq) at 50 feet from the residence could
be in the range of 82 to 92 dBA during most phases of construction.

The City of Moreno Valley Municipal Code does not include any exemptions for construction
noise. Therefore, construction would be subject to the limitations of 60 dBA during the daytime
and 55 dBA at the nighttime measured at occupied residential locations. Exceeding these limits
would result in a significant noise impact. Based on information in the previous paragraph these
noise levels would regularly be exceeded during the daytime and nighttime hours at residences
within the Specific Plan area. Based on an Leq noise level of 90 dBA at 50 feet, an observer
would need to be 1580 feet from the construction to experience a noise level of 60 dBA (Leq), or
2,800 feet for a noise level of 55 dBA (Leq). A residence within 1,580 feet during active
construction during the daytime would be impacted, or within 2,800 feet during the nighttime
would be impacted. Mitigation is discussed in Section 3.1.1.

Residences Adjacent to the Specific Plan area. Residences are located adjacent to the project
in the areas along Redlands Boulevard, Merwin Street, Bay Avenue, Cactus Avenue, and Gilman
Springs Road. The potential for noise impacts will be similar to those impacts for residents
within the Specific Plan area. Specifically, a receptor would need to be more than 1,580 feet
from the construction to experience a noise level less than 60 dBA (Leq), or more than 2,800 feet
for a noise level less than 55 dBA (Leq). A residence within 1,580 feet during active construction
during the daytime would be impacted, or within 2,800 feet during the nighttime would be
impacted. Mitigation is discussed in Section 3.1.1.

Mitigation Measures from “Noise Assessment for the WL CSP”
Pgs. 50 - 51

The following mitigation measures are identified for significant construction noise impacts:

N-1. No Construction Vehicles on Redlands Boulevard South of Fir Avenue. No
construction vehicles of any type for on-site construction shall be permitted on Redlands
Boulevard south of Fern Avenue. The prohibition for construction traffic should occur for all
phases of the proposed project.

N-2. No Nighttime Grading Within 2800 Feet of Residences South of the Freeway.



Construction grading shall not be allowed within 2,800 feet of residences south of SR-60
between 8 p.m. and 7 a.m. Prior to the issuance of a grading permit, the developer shall submit a
Noise Reduction Compliance Plan (NRCP) to the City as part of the grading permit submittal
showing the limits of nighttime construction based on the currently occupied residential
dwellings. The limits of nighttime grading shall be shown on the NRCP and grading plan
submitted to the City. The limits of construction allowed at night shall be staked or posted on
site, and contractors will be provided with a copy of the plan showing the limits of nighttime
construction.

With the implementation of this mitigation measure the loudest noise level that would be
experienced at any developed residential parcel would be less than 55 dBA (Leq) during the
nighttime and these levels would be consistent with the limits established in the City’s Noise
Ordinance.

If grading is to occur at night within 2,800 feet of residences south of SR-60, then construction
of a 12 foot temporary sound barrier will be required. A temporary barrier will reduce noise
levels by approximately 10 dB. If an appropriate temporary sound barrier is constructed, then the
buffer area can be reduced from 2,800 feet to 1,580 feet. The temporary sound barrier may be
used. If sound blankets are used the curtains must have a Sound Transmission Class (STC) rating
of 27. Examples of acceptable blankets can be found at the following websites;
www.enoisecontrol.com/outdoor-sound-blankets.html and
www.acousticalsurfaces.com/curtan_stop/curt_absorb.htm?d=12. Other blankets are acceptable
as long as they have the required STC rating. Many unrated blankets are available, but their
acoustic performance is generally unacceptable.

Noise measurements of construction activities often reveal that the construction noise levels are
less than predicted. At the discretion of the builder, a Registered Professional Engineer can be
hired to measure construction noise. Noise measurements over a three hour period on two
consecutive nights can be used to modify the required buffer area. A Registered Professional
Engineer with an expertise in acoustics shall prepare a report documenting the noise
measurements and recommending a specific buffer distance. Once the report is submitted to and
approved by the City, the buffer distance may be reduced to the distance recommended in the
report.

N-3. Install temporary sound barrier. Construction within 1,580 feet of residential areas south
of the freeway has the potential to exceed the daytime Moreno Valley Noise Ordinance criteria
of 60 dBA (Leq). Any construction within 1,580 feet of a residence should be shielded from the
residence with a 12 foot temporary sound barrier. A sound barrier will reduce the noise levels by
about 10 dB. Residences within 500 feet may still be exposed to noise levels greater than 60 dBA
(Leq), but the noise levels for residences greater than 500 feet from the construction area will
experience noise levels consistent with the City’s ordinance.

N-4. Require Residential Grade Mufflers. The grading contractor shall be required to certify
that all equipment to be used will have residential grade mufflers or better on their equipment.
All stationary construction equipment shall be placed so that emitted noise is directed away from
noise sensitive receptors nearest the site. Additionally, stationary construction equipment if



standardly fitted with an acoustic cover by the manufacturer shall have the acoustic cover in
place during operation.

N-5. Locate Material Stockpiles 1,200 Feet from Residences South of the Freeway.

Material stockpiles shall be located at least 1,200 feet from the residences. Remotely locating the
stockpiles reduces the noise at the residences from equipment traveling to and from the
stockpiles, and the noise that is sometimes associated with stacking materials. With these
measures in place the impacts from on-site construction will be reduced to an extent. Nighttime
impacts from on-site construction will be eliminated. However, daytime impacts to residents
within 500 feet of construction will remain significant.

Noise and Vibration Technical Report Assessment (Replacement Mitigation Measures as
found in the revised MMRP)

4.12.6.1A Prior to issuance of any discretionary project approvals, a Noise Reduction
Compliance Plan (NRCP) shall be submitted to and approved by the City. The NRCP shall be
prepared by a qualified acoustical consultant describing how noise reduction measures shall be
implemented to reduce the noise exposure on sensitive receptors adjacent to onsite and offsite
construction areas. The noise reduction measures shall be implemented so that construction
activities do not exceed the City’s daytime and nighttime average hourly noise standard of 60
dBA Leg and 55 dBA Leq, respectively. The construction noise reduction measures shall
include, but not be limited to, the following measures: ¢ All construction equipment, fixed or
mobile, shall be equipped with operating and maintained mufflers consistent with manufacturers’
standards.
* Construction vehicles shall be prohibited from using Redlands Boulevard south of
Eucalyptus Avenue to access on-site construction for all phases of development of the
project. No construction activity shall occur within 800 feet of residences between 8 p.m.
and 7 a.m. on weekdays and weekends.
* A 12-foot tall temporary construction sound barrier blocking the line-of-sight of
construction activity to any residential receptor located within 800 feet of active construction
areas shall be installed prior to commencement of any construction activity. The temporary
sound barrier shall be constructed of plywood with a total thickness of 1.5 inches, or a sound
blanket wall may be used. If sound blankets are used, they must have a Sound Transmission
Class (STC) rating of 27 or greater.
* Distribute to the potentially affected residences and other sensitive receptors within 500 feet
of project construction boundary a “hotline” telephone number, which shall be attended
during active construction working hours, for use by the public to register complaints. The
distribution shall identify a noise disturbance coordinator who would be responsible for
responding to any local complaints about construction noise. The disturbance coordinator
would determine the cause of the noise complaints and institute feasible actions warranted to
correct the problem. All complaints shall be logged noting date, time, complainant’s name,
nature of complaint, and any corrective action taken. The distribution shall also notify
residents adjacent to the project site of the construction schedule. Records of any complaints
and corrective action shall be stored at the site and available to the City upon request.



XPrior to issuance of any discretionary project approvals, a Noise Reduction Compliance

Plan (NRCP) shall be submitted to and approved by the City. The Noise Reduction
Compliance Plan shall show the limits of nighttime construction in relation to any then-
occupied residential dwellings and shall be in conformance with City standards. Conditions
shall be added to any discretionary projects requiring that the limits of nighttime grading be
shown on the Noise Reduction Compliance Plan and all grading plans submitted to the City
(per Noise Study MM N-2, pg. 51).

4.12.6.2A When processing future individual buildings under the World Logistics Center
Specific Plan, as part of the City’s approval process, the City shall require the Applicant to take
the following three actions for each building prior to approval of discretionary permits for
individual plot plans for the requested development:

Action 1: Perform a building-specific noise study to ensure that the assumptions set forth in the
Revised Sections of the FEIR remain valid. These procedures used to conduct these noise
analyses shall be consistent with the noise analysis conducted in the Revised Sections of the
FEIR and shall be used to impose building-specific mitigation on the individually proposed
buildings.

Action 2: If the building-specific analyses identify that the proposed development triggers the
need for mitigation from the proposed building, including all preceding developments in the
World Logistics Center site, the Applicant shall implement the mitigation identified in the
Revised Sections of the FEIR to reduce the identified impacts to comply with the Moreno Valley
Municipal Code, which sets maximum sound levels (8:00 a.m. — 10:00 p.m.) and 55 dBA during
nighttime hours (10:01 p.m. — 7:59 a.m.). Prior to implementing the mitigation, the Applicant
shall send letters by registered mail to all property owners and non-owner occupants of
properties that would benefit from the proposed mitigation asking them to provide a position
either in favor of or in opposition to the proposed mitigation asking them to provide a position
either in favor of or in opposition to the proposed noise abatement mitigation within 45 days.
Each property shall be entitled to one vote on behalf of owners and one vote per dwelling on
behalf of non-owner occupants. If more than 50% of the votes from responding benefited
receptors oppose the abatement, the abatement will not be considered reasonable. Additionally,
for noise abatement to be located on private property, 100% of owners of property upon which
the abatement is to be placed must support the proposed abatement. In the case of proposed noise
abatement on private property, no response from a property owner, after three attempts by
registered mail, is considered a no vote. At the completion of the vote at the end of the 45-day
period, the Applicant shall provide the tentative results of the vote to all property owners by
registered mail. During the next 15 calendar days following the date of the mailing, property
owners may change their vote. Following the 15-day period, the results of the vote will be
finalized and made public.

Action 3: Upon consent from benefited receptors and property owners, the Applicant shall post a
bond for the cost of the construction of the necessary mitigation as estimated by the City
Engineer to ensure completion of the mitigation. The certificate of occupancy permits shall be
issued upon posting of the bond or demonstration that 50% of the votes from responding
benefited receptors oppose the abatement or, if the abatement is located on private property, any
property owners oppose the abatement.



It is hoped that the Planning Commission will actively review and amend these documents prior
to forwarding them to the City Council for consideration. Should you or others have any
questions regarding our comments please address them to Tom Thornsley at
tomthornsley@hotmail.com .

Sincerely,

Tom Thornsley

Tom Thornsley
with Residents for a Livable Moreno Valley






Zoom Info: Works Logistic Center 7 pm Planning Commission Meeting Thursday May 14,
2020

Please keep the Zoom information found below available to use for a call on the World
Logistic Center's (WLC) 7 pm Thursday Planning Commission meeting — it is the 2nd
item on the agenda. Use your commuter to connect through the website or a fully charged
telephone to call one of the two numbers found below. When prompted, enter the Meeting ID
and later the Password. Your connection will be kept on mute as while connected to the
meeting. Those on a computer can request to speak and those calling in will be asked using the
telephone number. Everyone is allowed up to 3 minutes to speak your thoughts. The meeting
should be available on cable channel 3. You can also email planner Julia Descoteaux
(Juliad@moval.org) with your thoughts for the Planning Commissioners. Do not be afraid to
comment on those things that bother you most and offer suggestions on how they should be
fixed.

The more active participation the better.
Join Zoom Meeting

https://moval.zoom.us/j/94671746310

Meeting I1D: 946 7174 6310

Password: 294031

One tap mobile

+1 669) 219--2599, Password/ID: 94671746310# (San Jose)

+1 669) 900--6833, Password/ID: 94671746310# (San Jose)


mailto:juliad@moval.org
https://moval.zoom.us/j/94671746310

May 14, 2020

Julia Descoteaux

City of Moreno Valley

14177 Frederick Street

Moreno Valley, California 92552

Via e-mail: alberta@moval.org

Re: Comments to the Draft Recirculated Revised Final Environmental Impact Report (SCH
#2012021045) World Logistics Center.

Dear Ms. Descoteaux,

We would like to object to the limited time given for review of extraordinarily large set of
documents and reports. Although some were previously available the comprehensive review is
challenging. That said, and at this time, we have two major concerns of note related to the
forgoing of certain Development Impact Fees (DIF) outlined in the Development Agreement and

the extraordinary diminished changes to the mitigation measures for Noise impacts.

First: Development Agreement

Neither in Development Agreement nor anywhere else in any project documents did | find a
breakdown cost analysis to justify the developer not paying DIF for arterial streets, traffic
signals, interchange improvements, and fire facilities. A cost analysis and fair share factor must
be provided to evaluate all impacts to the listed exempted items. Impact to the SR-60 and WLC
Parkway are almost exclusively attributed to this projects development yet the developer is not
required to pay fees for the cost of this improvement. Construction of all project related streets
(internally) are the full responsibility of the developer and would not qualify for any form of
credit. Project impacts that go beyond the project site would be relatively high nearest the
project and can be calculated for a fair share cost that could give the developer credit if 200% of
the improvement is made by the developer. Otherwise the DIF would be used to make the
outside improvements. The following is the text from the Development Agreement defining the
benefit being given the developer without analysis for just compensation verses DIF cost
coverage.

Finding: Sections 4.8 and 4.9 of the Development Agreement require the developer of the
Project to construct or pay for all necessary traffic improvements and a fire station, all as
needed, as a result of the development of the Project. In return, section 1.5, 4.8, and 4.9 of
the Development Agreement exempts the Project from the payment of development impact
fees ordinarily imposed under Municipal Code sections 3.42.030, 040, and 060. These
exemptions shall remain in effect only as long as the Development Agreement is in effect. If
the Development Agreement is approved but does not become effective or if it is approved



and does become effective and is terminated for any reason, the requirements that the
Project pay development impact fees under Municipal Code sections 3.42.030, .040, .050,
and .060 shall become effective.

DA Sections:

1.5 “Development Impact Fee,” “Development Impact Fees” or “DIF” means for purposes
of this Agreement only those fees imposed pursuant to Moreno Valley Municipal Code
Sections 3.42.070 (police facilities), 3.42.080 (City hall facilities), 3.42.090 (corporate yard
facilities) and 3.42.100 (maintenance equipment). The term “Development Impact Fees”
(or “DIF”’) does not include those fees imposed by Moreno Valley Municipal Code Sections
3.42.030 (arterial streets), 3.42.040 (traffic signals), 3.42.050 (interchange improvements)
and 3.42.060 (fire facilities).

4.8 Payment of, and Reimbursement for, the Cost of Improvements Paid for by HF Which
Are in Excess of HF ’s Fair Share. HF shall satisfy the requirements imposed by Mitigation
Measure 4.15.7.4.A4, as set forth in the EIR, to ensure that all of the Development’s impacts
on the City’s circulation system, including, but not limited to, improvements to arterial
streets, traffic signals and interchanges, are mitigated. Because HF will be responsible for
paying for or constructing all circulation-related improvements, it shall not pay the fees
imposed by Moreno Valley Municipal Code Sections 3.42.030 (arterial streets), 3.42.040
(traffic signals) and 3.42.050 (interchange improvements). City will provide to HF the
reimbursement agreement(s) in the form and type as specified in Chapter 9.14 of Title 9 of
the Moreno Valley Municipal Code.

4.9 Provision of a “turnkey” Fire Station. HF shall, at its own cost, provide a fully
constructed, fully equipped fire station and fire station site, including fire trucks, as
specified by the City’s Fire Chief. The fire station’s furniture and fixtures shall be
reasonably comparable to those of the most recently completed fire station within the City.
The fire station, equipment and trucks shall be provided as and when directed by the Fire
Chief. Because HF will be responsible for the provision of the fire station, fire station site,
equipment, and trucks, it shall not pay the fee imposed by Moreno Valley Municipal Code
Section 3.42. 060 (fire facilities). City will provide to HF the reimbursement agreement(s) in
the form and type as specified in Chapter 9.14 of Title 9 of the Moreno Valley Municipal
Code.

Second: Noise Impact Evaluations

When the original FEIR was approved it use the “Noise Assessment for the WL CSP” to
establish mitigation measures that would be necessary to limit construction impacts to those
residents in the surrounding homes. It noted that work within the project area may be done on a
24 hour 7 days per week schedule which goes beyond the Moreno Valley Municipal Code’s
(MVMC Section 8.14.040 Miscellaneous standards and regulations.) listed hours of 7a.m.to 7
p.m. The Noise Assessment defined construction limits so as to limit noise impacts on the
surrounding residences outside the standard construction hours and clearly outlined the high
level of noise that could be expected both during daytime and nighttime hours beyond the




allowed decibel levels defined by the MVMC. Thus the study included “Mitigation Measure
N-2. No Nighttime Grading Within 2,800 Feet of Residences South of the Freeway” was issued.
It goes on to allow closer nighttime construction at 1,580 feet after the installation of an
appropriate sound barrier. These would appear to be realistic mitigations but it would appear the
developer might have found this to be somewhat restrictive and excessive so a different noise
analysis firm was selected to prepare a new study.

The new “Noise and Vibration Technical Report Assessment” proposed a substantially
different evaluation and lesser mitigations to the noise impacts. It states that “No construction
activity shall occur within 800 feet of residences between 8 p.m. and 7 a.m. on weekdays and
weekends, and a 12-foot tall temporary construction sound barrier blocking the line-of-sight of
construction activity to any residential receptor located within 800 feet of active construction
areas shall be installed prior to commencement of any construction activity.”

The mitigation requirement for a sound barrier is similar to the original MM however the active
setback is now moved forward by 2,000 feet or three and a half times closer. Additionally, the
MM includes options that would eliminate the need install the on-site sound barrier if a vote by
those affected fails to garner 50% favorable votes or 100% favorable votes for a sound barrier
placed on private property. These two provisions were never a consideration in the original
noise analysis nor do they seem to be fair to the community due to the percentages needed based
on the full text of the MM. It appears that this clause in MM 4.12.6.2A is of a greater benefit to
the developer than to the surrounding residents.

Noise Study and MM
“Noise Assessment for the WL CSP” (Mestre Greve Associates) original dated January 2013,

revised September 2014. (This document is still referenced in the 12-2019 Draft Recirculated
Revised Sections of the Final Environmental Impact Report)

“Noise and Vibration Technical Report Assessment (ESA)”, July 2018 which was not in the
original 2014 DEIR for WLC) Since both studies are cited in the Draft REIR how is it that the
more stringent mitigation measures are not utilized?

In the 2018 edition of the Draft REIR it used the“Noise and Vibration Technical Report”, and
its mitigation measures now replace those of the “Noise Assessment for the WLCSP” that
where much more favorable to the community and surrounding homeowners.

Noise Assessment for the WLCSP

Pgs. 27 - 30

2.2.1 On-Site Construction

Work within the project site will consist of mass grading, fine grading, building construction,
utilities installation, interchange improvements, paving and curbing, and landscaping. Work
within the project area may be done on a 24 hour 7 days per week schedule. Construction
activities would occur at varying locations on-site, but may last for an extended period of time.
For instance, grading activities for each phase are anticipated to last one year. However, the




grading may be concentrated in one area for a while and then move on to another area, and so on.
In other words, grading noise will not impact one area for an entire year. Building construction
will occur from time to time over a nine year period lasting from 2013 through 2021.

Residences within the Specific Plan area. Three pockets of homes are located within the
Specific Plan area, and construction noise will be an issue for occupants of these residences.
While these areas are to be designated for Light Logistics development under the proposed
Specific Plan, they may remain in residential use indefinitely. Future Light Logistics uses would
not be sensitive to noise, but as long as these sites remain in residential use, they will need to be
considered as noise sensitive uses. These homes may be located adjacent to areas where intense
construction activities could occur. These homes may experience worst-case unmitigated peak
construction noise levels (Lmax) up to 97 dBA. The average noise levels are typically 5 to 15 dB
lower than the peak noise levels. Average noise levels (Leq) at 50 feet from the residence could
be in the range of 82 to 92 dBA during most phases of construction.

The City of Moreno Valley Municipal Code does not include any exemptions for construction
noise. Therefore, construction would be subject to the limitations of 60 dBA during the daytime
and 55 dBA at the nighttime measured at occupied residential locations. Exceeding these limits
would result in a significant noise impact. Based on information in the previous paragraph these
noise levels would regularly be exceeded during the daytime and nighttime hours at residences
within the Specific Plan area. Based on an Leq noise level of 90 dBA at 50 feet, an observer
would need to be 1580 feet from the construction to experience a noise level of 60 dBA (Leq), or
2,800 feet for a noise level of 55 dBA (Leq). A residence within 1,580 feet during active
construction during the daytime would be impacted, or within 2,800 feet during the nighttime
would be impacted. Mitigation is discussed in Section 3.1.1.

Residences Adjacent to the Specific Plan area. Residences are located adjacent to the project
in the areas along Redlands Boulevard, Merwin Street, Bay Avenue, Cactus Avenue, and Gilman
Springs Road. The potential for noise impacts will be similar to those impacts for residents
within the Specific Plan area. Specifically, a receptor would need to be more than 1,580 feet
from the construction to experience a noise level less than 60 dBA (Leq), or more than 2,800 feet
for a noise level less than 55 dBA (Leq). A residence within 1,580 feet during active construction
during the daytime would be impacted, or within 2,800 feet during the nighttime would be
impacted. Mitigation is discussed in Section 3.1.1.

Mitigation Measures from “Noise Assessment for the WL CSP”
Pgs. 50 — 51

The following mitigation measures are identified for significant construction noise impacts:

N-1. No Construction Vehicles on Redlands Boulevard South of Fir Avenue. No
construction vehicles of any type for on-site construction shall be permitted on Redlands
Boulevard south of Fern Avenue. The prohibition for construction traffic should occur for all
phases of the proposed project.

N-2. No Nighttime Grading Within 2800 Feet of Residences South of the Freeway.



Construction grading shall not be allowed within 2,800 feet of residences south of SR-60
between 8 p.m. and 7 a.m. Prior to the issuance of a grading permit, the developer shall submit a
Noise Reduction Compliance Plan (NRCP) to the City as part of the grading permit submittal
showing the limits of nighttime construction based on the currently occupied residential
dwellings. The limits of nighttime grading shall be shown on the NRCP and grading plan
submitted to the City. The limits of construction allowed at night shall be staked or posted on
site, and contractors will be provided with a copy of the plan showing the limits of nighttime
construction.

With the implementation of this mitigation measure the loudest noise level that would be
experienced at any developed residential parcel would be less than 55 dBA (Leq) during the
nighttime and these levels would be consistent with the limits established in the City’s Noise
Ordinance.

If grading is to occur at night within 2,800 feet of residences south of SR-60, then construction
of a 12 foot temporary sound barrier will be required. A temporary barrier will reduce noise
levels by approximately 10 dB. If an appropriate temporary sound barrier is constructed, then the
buffer area can be reduced from 2,800 feet to 1,580 feet. The temporary sound barrier may be
used. If sound blankets are used the curtains must have a Sound Transmission Class (STC) rating
of 27. Examples of acceptable blankets can be found at the following websites;
www.enoisecontrol.com/outdoor-sound-blankets.html and
www.acousticalsurfaces.com/curtan_stop/curt_absorb.htm?d=12. Other blankets are acceptable
as long as they have the required STC rating. Many unrated blankets are available, but their
acoustic performance is generally unacceptable.

Noise measurements of construction activities often reveal that the construction noise levels are
less than predicted. At the discretion of the builder, a Registered Professional Engineer can be
hired to measure construction noise. Noise measurements over a three hour period on two
consecutive nights can be used to modify the required buffer area. A Registered Professional
Engineer with an expertise in acoustics shall prepare a report documenting the noise
measurements and recommending a specific buffer distance. Once the report is submitted to and
approved by the City, the buffer distance may be reduced to the distance recommended in the
report.

N-3. Install temporary sound barrier. Construction within 1,580 feet of residential areas south
of the freeway has the potential to exceed the daytime Moreno Valley Noise Ordinance criteria
of 60 dBA (Leq). Any construction within 1,580 feet of a residence should be shielded from the
residence with a 12 foot temporary sound barrier. A sound barrier will reduce the noise levels by
about 10 dB. Residences within 500 feet may still be exposed to noise levels greater than 60 dBA
(Leq), but the noise levels for residences greater than 500 feet from the construction area will
experience noise levels consistent with the City’s ordinance.

N-4. Require Residential Grade Mufflers. The grading contractor shall be required to certify
that all equipment to be used will have residential grade mufflers or better on their equipment.
All stationary construction equipment shall be placed so that emitted noise is directed away from
noise sensitive receptors nearest the site. Additionally, stationary construction equipment if



standardly fitted with an acoustic cover by the manufacturer shall have the acoustic cover in
place during operation.

N-5. Locate Material Stockpiles 1,200 Feet from Residences South of the Freeway.

Material stockpiles shall be located at least 1,200 feet from the residences. Remotely locating the
stockpiles reduces the noise at the residences from equipment traveling to and from the
stockpiles, and the noise that is sometimes associated with stacking materials. With these
measures in place the impacts from on-site construction will be reduced to an extent. Nighttime
impacts from on-site construction will be eliminated. However, daytime impacts to residents
within 500 feet of construction will remain significant.

Noise and Vibration Technical Report Assessment (Replacement Mitigation Measures as
found in the revised MMRP)

4.12.6.1A Prior to issuance of any discretionary project approvals, a Noise Reduction
Compliance Plan (NRCP) shall be submitted to and approved by the City. The NRCP shall be
prepared by a qualified acoustical consultant describing how noise reduction measures shall be
implemented to reduce the noise exposure on sensitive receptors adjacent to onsite and offsite
construction areas. The noise reduction measures shall be implemented so that construction
activities do not exceed the City’s daytime and nighttime average hourly noise standard of 60
dBA Leq and 55 dBA Leq, respectively. The construction noise reduction measures shall
include, but not be limited to, the following measures: ¢ All construction equipment, fixed or
mobile, shall be equipped with operating and maintained mufflers consistent with manufacturers’
standards.
» Construction vehicles shall be prohibited from using Redlands Boulevard south of
Eucalyptus Avenue to access on-site construction for all phases of development of the
project. No construction activity shall occur within 800 feet of residences between 8 p.m.
and 7 a.m. on weekdays and weekends.
* A 12-foot tall temporary construction sound barrier blocking the line-of-sight of
construction activity to any residential receptor located within 800 feet of active construction
areas shall be installed prior to commencement of any construction activity. The temporary
sound barrier shall be constructed of plywood with a total thickness of 1.5 inches, or a sound
blanket wall may be used. If sound blankets are used, they must have a Sound Transmission
Class (STC) rating of 27 or greater.
» Distribute to the potentially affected residences and other sensitive receptors within 500 feet
of project construction boundary a “hotline” telephone number, which shall be attended
during active construction working hours, for use by the public to register complaints. The
distribution shall identify a noise disturbance coordinator who would be responsible for
responding to any local complaints about construction noise. The disturbance coordinator
would determine the cause of the noise complaints and institute feasible actions warranted to
correct the problem. All complaints shall be logged noting date, time, complainant’s name,
nature of complaint, and any corrective action taken. The distribution shall also notify
residents adjacent to the project site of the construction schedule. Records of any complaints
and corrective action shall be stored at the site and available to the City upon request.



= Prior to issuance of any discretionary project approvals, a Noise Reduction Compliance
Plan (NRCP) shall be submitted to and approved by the City. The Noise Reduction
Compliance Plan shall show the limits of nighttime construction in relation to any then-
occupied residential dwellings and shall be in conformance with City standards. Conditions
shall be added to any discretionary projects requiring that the limits of nighttime grading be
shown on the Noise Reduction Compliance Plan and all grading plans submitted to the City
(per Noise Study MM N-2, pg. 51).

4.12.6.2A When processing future individual buildings under the World Logistics Center
Specific Plan, as part of the City’s approval process, the City shall require the Applicant to take
the following three actions for each building prior to approval of discretionary permits for
individual plot plans for the requested development:

Action 1: Perform a building-specific noise study to ensure that the assumptions set forth in the
Revised Sections of the FEIR remain valid. These procedures used to conduct these noise
analyses shall be consistent with the noise analysis conducted in the Revised Sections of the
FEIR and shall be used to impose building-specific mitigation on the individually proposed
buildings.

Action 2: If the building-specific analyses identify that the proposed development triggers the
need for mitigation from the proposed building, including all preceding developments in the
World Logistics Center site, the Applicant shall implement the mitigation identified in the
Revised Sections of the FEIR to reduce the identified impacts to comply with the Moreno Valley
Municipal Code, which sets maximum sound levels (8:00 a.m. — 10:00 p.m.) and 55 dBA during
nighttime hours (10:01 p.m. — 7:59 a.m.). Prior to implementing the mitigation, the Applicant
shall send letters by registered mail to all property owners and non-owner occupants of
properties that would benefit from the proposed mitigation asking them to provide a position
either in favor of or in opposition to the proposed mitigation asking them to provide a position
either in favor of or in opposition to the proposed noise abatement mitigation within 45 days.
Each property shall be entitled to one vote on behalf of owners and one vote per dwelling on
behalf of non-owner occupants. If more than 50% of the votes from responding benefited
receptors oppose the abatement, the abatement will not be considered reasonable. Additionally,
for noise abatement to be located on private property, 100% of owners of property upon which
the abatement is to be placed must support the proposed abatement. In the case of proposed noise
abatement on private property, no response from a property owner, after three attempts by
registered mail, is considered a no vote. At the completion of the vote at the end of the 45-day
period, the Applicant shall provide the tentative results of the vote to all property owners by
registered mail. During the next 15 calendar days following the date of the mailing, property
owners may change their vote. Following the 15-day period, the results of the vote will be
finalized and made public.

Action 3: Upon consent from benefited receptors and property owners, the Applicant shall post a
bond for the cost of the construction of the necessary mitigation as estimated by the City
Engineer to ensure completion of the mitigation. The certificate of occupancy permits shall be
issued upon posting of the bond or demonstration that 50% of the votes from responding
benefited receptors oppose the abatement or, if the abatement is located on private property, any
property owners oppose the abatement.



It is hoped that the Planning Commission will actively review and amend these documents prior
to forwarding them to the City Council for consideration. Should you or others have any
questions regarding our comments please address them to Tom Thornsley at
tomthornsley@hotmail.com .

Sincerely,

Tom Thornsley

Tom Thornsley
with Residents for a Livable Moreno Valley






Zoom Info: Works Logistic Center 7 pm Planning Commission Meeting Thursday May 14,
2020

Please keep the Zoom information found below available to use for a call on the World
Logistic Center's (WLC) 7 pm Thursday Planning Commission meeting — it is the 2nd
item on the agenda. Use your commuter to connect through the website or a fully charged
telephone to call one of the two numbers found below. When prompted, enter the Meeting ID
and later the Password. Your connection will be kept on mute as while connected to the
meeting. Those on a computer can request to speak and those calling in will be asked using the
telephone number. Everyone is allowed up to 3 minutes to speak your thoughts. The meeting
should be available on cable channel 3. You can also email planner Julia Descoteaux
(juliad@maoval.org) with your thoughts for the Planning Commissioners. Do not be afraid to
comment on those things that bother you most and offer suggestions on how they should be
fixed.

The more active participation the better.
Join Zoom Meeting

https://moval.zoom.us/j/94671746310

Meeting ID: 946 7174 6310

Password: 294031

One tap mobile

+1 669) 219--2599, Password/ID: 94671746310# (San Jose)

+1 669) 900--6833, Password/ID: 94671746310# (San Jose)


mailto:juliad@moval.org
https://moval.zoom.us/j/94671746310

Julia Descoteaux

From: Darrell Peeden <darrellpeeden@gmail.com>
Sent: Thursday, May 14, 2020 5:36 PM

To: Julia Descoteaux

Subject: Letter of Opposition to World Logisitics Center
Attachments: Opposition to World Logistics Center.pdf

Warning: External Email — Watch for Email Red Flags!

To Whom It May Concern:

Below and attached is my letter of opposition to the World Logistics Center to be entered into the public record and shared with our
Planning Commission. Thank you.

RE: Opposition to World Logistics Center
Dear Planning Commissioners:
| am writing this letter to express my opposition to the World Logistics Center project.

We are living in uncertain times, now more than ever it is important we center public health in the economic discussion. We have experienced first hand how public
health is a deciding factor to economic prosperity. Too often our vulnerable and at-risk communities are left behind in the public debate, and the World Logistics
Center debate is no exception. COVID-19 has placed the issue of health disparities in communities of color at the forefront of the economic and health policy
debate, and it is our responsibility to ensure that issue is front and center here in Moreno Valley - a city with one of the largest poverty rates in the Inland Empire.
In addition, our communities are affected by asthma and other respiratory health issues caused by high levels of air pollution.

Six years ago, | stood against the World Logistics Center project, today, | continue to stand against this project. It has never been more clear than it is now. The
continued disregard for the public's health when making economic and planning decisions can no longer continue. These decisions not only hurt our communities,
but our collective economic prosperity. The World Logistics Center will produce air pollution that will harm our families and students for generations. Building
warehouses the size of 700 football fields is especially short sighted during times of economic uncertainty, which we are now experiencing for the foreseeable
future. It is clear, because of Covid19, we will see the logistics industry moving faster towards full automation which is counterproductive to job growth and
economic development.

What we need is a project that increases economic diversity in Moreno Valley. Projects that center community and provide for community wealth, not a path
towards poverty, environmental destruction and increased public health risks. We need a project that provides economic security to unionized workers in Moreno
Valley and protects their health and well-being. The continued consideration of the World Logistics Center project is irresponsible and short-sighted. | urge the
planning commission to consider the health and economic well-being of our community when making this decision. | strongly ask you to oppose this project.

Sincerely,

Darrell A. Peeden

Moreno Valley Unified School Board Vice President
Vice President, SBX Youth and Family Services
darrellpeeden@gmail.com

Disclaimer: The views and opinions expressed in this letter are those of the authors and do not necessarily reflect the official policy or position of
any agency or organization.



RE: Opposition to World Logistics Center
Dear Planning Commissioners:
| am writing this letter to express my opposition to the World Logistics Center project.

We are living in uncertain times, now more than ever it is important we center public health in the
economic discussion. We have experienced first hand how public health is a deciding factor to economic
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project. It has never been more clear than it is now. The continued disregard for the public's health when
making economic and planning decisions can no longer continue. These decisions not only hurt our
communities, but our collective economic prosperity. The World Logistics Center will produce air pollution
that will harm our families and students for generations. Building warehouses the size of 700 football
fields is especially short sighted during times of economic uncertainty, which we are now experiencing for
the foreseeable future. It is clear, because of Covid19, we will see the logistics industry moving faster
towards full automation which is counterproductive to job growth and economic development.

What we need is a project that increases economic diversity in Moreno Valley. Projects that center
community and provide for community wealth, not a path towards poverty, environmental destruction and
increased public health risks. We need a project that provides economic security to unionized workers in
Moreno Valley and protects their health and well-being. The continued consideration of the World
Logistics Center project is irresponsible and short-sighted. | urge the planning commission to consider the
health and economic well-being of our community when making this decision. | strongly ask you to
oppose this project.

Sincerely,

Darrell A. Peeden

Moreno Valley Unified School Board Vice President
Vice President, SBX Youth and Family Services
darrellpeeden@gmail.com

Disclaimer: The views and opinions expressed in this letter are those of the authors and do not
necessarily reflect the official policy or position of any agency or organization.



Julia Descoteaux

From: Corinne Orozco <rubyredhummingbird7@yahoo.com>
Sent: Thursday, May 14, 2020 5:39 PM

To: Julia Descoteaux

Subject: WLC

Warning: External Email — Watch for Email Red Flags!

Hello Planners,

| am a resident and property owner in Moreno Valley.

| am against the WLC.

WLC is an encroachment of my community in an unsafe way by polluting, destroying land and its environment, traffic by unsafe
infrastructure, and crime.

This is not time to destroy land when in the near future our Nation will be close to financial disasters. Meaning consumerism will be for
necessities only.

Decades ago developers had free reign and built shopping centers all over MV. Today, they are unkept and empty. Soon it will look
worse.

As far as jobs, we need professional jobs. Planners changed zoning from medical, hospitals, which are in dire need today, schools and
housing for warehouses.

My community will become a cement nightmare, low paying jobs which means housing will be multi-family instead of being financially
independent.

Also, sex trafficking is a horrible abuse at this time in MV and elsewhere. Containers and drivers go hand in hand. Leave it to your
conscious to help hand them what they need.

Concerned MV resident,

Corinne Orozco

Sent from my iPhone



Julia Descoteaux

From: Susan Zeitz <whitwdtravel@verizon.net>
Sent: Thursday, May 14, 2020 5:47 PM

To: "juliad\""@moval.org

Subject: Fwd: May 14, 2020 EIR

Warning: External Email — Watch for Email Red Flags!

For the public record, I am writing to oppose the approval by the planning commission of the “revised” final wic
EIR as it still does not adequately address nor fix all the issues described by the courts. I also feel that it should be
denied until this proposed street widening plan in its entirety until all affected residents, and neigbors, are properly notified and
able to voice their concerns.

I feel this, as well as another non-essential projects such as, the general plan update, and the Theodore interchange
project should be postponed during this lock down until the residents can fully participate in person. The Riverside
Board of Supervisors and the Riverside City Council have both acknowledged the importance of the democratic
process and postponed these types of decisions until the public can fully participate.

Unfair

It is horrifying to see this new map of road widening in our neighborhoods that is buried in this file.

« Allresidents in the affected areas should have received individual notices of the road proposals that Benzeevi is hiding in
the EIR.

o Four lanes are NOT needed in these neighborhoods and destroying Gilman Springs with 6 lanes is reprehensible.

« Do no allow this negative impact on the homes along Redlands Blvd and the residents that live there. We do not want to
pay to widen any streets that will harm our neighborhoods, especially for someones personal gains. Residents should not
pay for his project improvements! Benzeevi and his holding Highland Fairview do anything they want as if we aren't
smart enough to know what it is they're doing. It is his sneaky way to turn our residential streets into truck routes, further
destroying our quality of life and health. Please do not approve this street widening map and remove it from this
EIR.

o Mr. Benzeevi has not honored his commitment to improve Eucalyptus by skechers and it appears you want us taxpayers
to pay for it.

Reject this EIR until all concerns are addressed

« In this revised EIR doesn't provide a location for truck servicing and parking. A project of this magnitude needs to
provide those amenities and not force them to go to neighboring residential areas.

1



« NE Moreno Valley is NOT where truck stops/fueling stations belong. They belong on the wlc property and this needs to
be clear they won't put them here

This will negatively affect the residents in many ways such as but not limited to:

« Suddenly living on a diesel truck route, when they purchased a home on a residential street.

o 24 hours a day increase in traffic

« Widening their residential street bringing traffic closer to their home

« Vibrations felt in their homes caused by the closer proximity and sheer size of diesel truck traffic and vehicles to their
residential homes

« Noise pollution at decibels not allowed in residential neighborhoods that will reverberate against, around, and throughout
their homes disrupting their lives and way of living.

« Being subjected to road dirt, and diesel dirt.

« Never being able to leave their windows open due to noise and pollution on their doorstep.

« Unable to sleep with windows open due to noise and pollution

« Increase in electric costs because residence can't leave their windows open to catch the afternoon breeze to cool their
homes, or leave the windows open at night to take advantage of the cool air

« Night sky loss

« Light pollution from street lights and diesel trucks and additional car trips

« Rural life style of many of these neighborhoods that do not coincide with high traffic, truck traffic, or faster traffic.

« Trying to negotiate getting in and out of their driveways

o Health risk increase due to closer proximity to pollution



Valid Points

o WLC should not be allowed to build across the street from occupied homes as is their current plan.
« Caltrans has no plans to widen the 60 freeway thru Moreno Valley

o Neighborhoods — Plans to widen our residential neighborhood streets will make all residents suffer more traffic, noise,
pollution, and danger

« Road Conditions — Trucks and additional traffic will further lay ruin to the roads

« Road work — Cost of road work, upkeep, and repairs should fall on the developers

« New development agreement exemps Benzeevi from paying for street improvements therefore the entrance needs to be
directly from freeway Sec 4.8.... HF (Highland Fairview) shall ot pay the fees imposed by Moreno Valley Municipal
Code Sections 3.42.030 (arterial streets), 3.42.040 (traffic signals) and 3.42.050 (interchange improvements)

« HF (Highland Fairview) should pay the fees as required by MV Municipal codes as noted in section 4.8. The excessive
traffic this project will subject our roads to requires HF to pay these fees. Do not accept this provision.

« Street conditions — only addresses that Benzeevi is exempt from paying for the impact to our streets even when he and
his projects are negatively impacting them

o Access to the WLC — the plan does not specify routes trucks must use to access wlc

« Setbacks - no changes have been made to the project setbacks, land uses, or design adjacent to all existing residential
neighborhoods for traffic, air quality or noise impacts

« Unknown tenants mean it's impossible to mitigate all the negative impacts adequately

« Noise Ordinances must be made prior to the approval for warehouses or other untenanted buildings before any more are
approved/built to protect the residents from 24hr/day noise and must follow the same noise ordinances as
residents/construction/yard workers and shut down from 10 pm- 7 am. Solaris Paper Company is a prime example of
unreasonable noise all night long.

o Omission -The Newkirk home on Dracea was always left out wic maps during the wlc hearings. Even when they
repeatedly informed the city staff and meeting attendees. (another item you wanted brushed under the rug because it did
matter) Money trumps Residents

o San Jacinto Wildlife Area -There has been no change to the project along the 2-mile border with San Jacinto Wildlife
Area and The judge specifically called him out on his buffer where he was using land that wasn’t his to be the buffer.
wlc land needs to be added to the buffer zone.

« Lights/noise need to end at night to protect our resident’s health and quality of life, protect the wildlife and protect our
highly valued night skies.

o Greenhouse Gas (GHG) impacts by the wlc are huge and are not mitigated locally or even within California. GHG
warming the Earth’s atmosphere, resulting climate change

o Trail system — Conspicuously, Contemptuously, Disdainfully, Disregarded, Omitted AGAIN the Master Planned
Trail System connecting the north side of the City to Lake Perris.

« Master Planned Multiuse Trail needs to be in all approvals.

« Master Planned Multiuse over crossing at Sinclair was moved to Theodore for Mr. Benzeevi's financial benefit
in putting in skechers needs to be honored and shown on the maps.

. Mitigation for the extra diesel exhaust from trucks is missing
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« The wlc project does not mitigate their compounded unhealthful air quality effects and thus this EIR needs to be
rejected. Our residents and those in the surrounding areas deserve much better.

San Jacinto Wildlife Area

. Animals and birds that live and depend on this refuge are in imminent danger as they will be detrimentally and
negatively impacted by major light pollution, noise pollution, fatalities to birds and animals due to hit by
vehicles, and lose of the night sky along the almost 2 miles the WLC will border it.

o Birds are in trouble. Although they live in nearly every ecosystem on earth, pollinating, dispersing seeds,
controlling bugs, cleaning up carrion, and fertilizing plants about 150 bird species have gone extinct at the hand of
humanity.

« 19 species in the last quarter of the 20™ century, and at least 3 species in since 2000. A large number of birds are
currently critically endangered or extinct but unconfirmed. Extinctions are continuing with 1,200 species facing
extinction in this century.

« The rate of extinctions is increasing as a result of extensive and expanding habitat destruction. If we continue to encroach,
degrade, and destroy areas of natural habitats it will lead to larger and more devastating extinctions.

o Reasons for the extinction of birds is habitat loss, mortality due to structural collisions, and pollution, oil spills,
and pesticide use, solar panels, wind turbines

o Governments, conversationalists, legislation are some of the various ways being used to preserve and restore bird
habitat. We should too.



The City Survey conspicuously ...contemptuously..disdainfully... or just disregarded and therefore omitted asking
residents if residents liked the warehousing. Even so 1 our of every 5 residents (out of the 500 response your got back)
realized this and wrote their thoughts about warchouse in the very limited Open-Ended Response Section that what
they liked least about living in Moreno Valley was:

o Warehouses
« WLC
o Diesel Truck Traffic

What about foresight?

« Warehouse will become almost completely automated and robotized in less than 10 years and will any plans
made now must include that all plans now include these upgrades have to be made as they replace people with
electrical powered replacements.

What about being fair instead of sneaky and secretive

« Moreno Valley's Inland Empire's Neighboring communities should be been given notice of meetings that will
negatively impact their quality of life, the health of their families, added traffic, the pollution, and noise, just as
much as us if it's something as massive as WLC.

Conflict of interest — That should stop this from moving forward or being approved

« Under common law conflicts, there is no need of financial benefits just the connection in which benefits one of those in
the connection (Highland Fairview).

« Even the Appearance of a Conflict of Interest Should Be Avoided for Government Employees. This includes those who
are appointed and especially because they receive payment and promise to behave ethically and in a fair and impartial
manner.

Because of their connections and undue influence exerted over them by HF the following Planning Commissioners need to
recuse themselves resulting in no quorum. I contend that Robert Harris, Raphael Brugueres, Joann Stephens, Alvin Dejohnette
and Ray Baker all need to recuse themselves from hearing, voting or advocating for in their official capacity any item which
involves Highland Fairview directly and in some cases, indirectly if Highland Fairview would disproportionately benefit based
on the ground of standing conflicts of interest as follows.

=  Mr. Robert Harris has been directly connected with Highland Fairview/Iddo Benzeevi (HF) serving as an
officer on his Political Action Committees (PAC) and was the person of standing who signed the paperwork
for HF initiatives later deemed illegal in their efforts to circumvent the CEQA laws. He was one of the least
qualified applicants but his relationship with HF and friendship with Mayor Gutierrez gave him the seat. He
needs to recuse himself with anything remotely connected to HF due to conflict of interest thru association
and bias.

= Mr. Raphael Brugueres has been directly connected with Highland Fairview/Iddo Benzeevi (HF) serving
as an officer on his Political Action Committees (PAC), collected signatures for the illegal initiatives used to
circumvent CEQA laws, illegally harassed and blocked residents from signing legal referendum petitions
and bragged about it on video at city council meetings, and at a city council meeting (1/15/2019) verbally
threatened action against residents who opposed HF. Additionally he needs to recuse himself as he stated at
several planning commission meetings prior to his appointment that all projects need to be approved and
settled later in court. [ am concerned that he is unable to read and comprehend the extensive data presented
in anything related to planning and development and he was the least qualified applicant but his relationship
with HF and friendship with Mayor Gutierrez gave him the seat. He needs to recuse himself with anything
remotely connected to HF and should be removed from the planning commission.



= Ms. Joann Stephens also has a long standing relationship with HF serving as an officer on his Political
Action Committees (PAC) formed to promote the wlc. In a video dated 10/7/2013 she speaks in favor of wic
and that “we should all embrace Iddo”. At the June 11, 2015 she states ...” I've lived in the city 30-plus
years and this is the best thing that ['ve ever seen that wants to come in here”... “I hope the City Council
members are looking because I don't know how anybody can vote no on this”... Additionally she currently
serves on the mayor’s general plan update committee and is under the undue influence of Iddo Benzeevi who
has taken major control of the committee now that the public is not able to be present. The fact that his wic
and aquabella properties are not being touched as they consider rezoning many other properties indicates his
control while he is also pushing for warehouses/commercial rezoning north of the freeway in an
inappropriate area. Again she was one of the least qualified applicants to the planning commission, but her
association with HF, Ms. Baca and Mayor Gutierrez gave her a seat at both tables. There is a clear conflict of
interest and bias that requires Ms. Stephens recuse herself.

o Mr. Baker currently serves on the mayor’s general plan update committee and is under the undue influence of
Iddo Benzeevi who has taken major control of the committee now that the public is not able to be present. The fact
that his wlc and aquabella properties are not being touched as they consider rezoning many other properties
indicates his control while he is also pushing for warehouses/commercial rezoning north of the freeway in an
inappropriate area. Mr. Baker needs to recuse himself from this vote because of the undue influence he’s under
while working with Iddo Benzeevi. A clear conflict of interest by association so therefore Mr. Baker must recuse
himself.

o Mr. Dejohnette needs to recuse himself as he is also serving on the mayor’s general plan update committee and is
under the undue influence of Iddo Benzeevi who has taken major control of the committee now that the public is
not able to be present. The fact that his wlc and aquabella properties are not being touched as they consider
rezoning many other properties indicates his control while he is also pushing for warehouses/commercial rezoning
north of the freeway in an inappropriate area. Additionally he didn’t apply for the planning commission, but the
mayor appointed him as they were co-workers at March Middle School. Along with undue influence from Iddo
Benzeevi, he is also under the influence of the mayor who is funded by HF. A clear conflict of interest by
association so therefore Mr. Baker must recuse himself.

The mayor has done a great disservice to the city and the residents by forming a planning commission of some of the least
qualified applicants who were already supporters of HF and similarly with the general plan update advisory committee. His
actions open the city to even more unnecessary litigation and were unethical to say the least.

With the necessary recusals there is no quorum for the planning commission to consider this EIR or anything related to HF, thus
this EIR and the project cannot move forward.

Should these recusals be refused, then the EIR needs to be rejected for the reasons given as well as many more that were not
addressed.

Also of great concern is the mayor recently fired the city manager, assistant city manager, city attorney, the head of the
Planning Dept. and the head of Human Resources among others. The message to city staff is quite clear- do what the
mayor (HF) tells you to do or you will be fired.

Ethics and integrity don’t matter in Moreno Valley. This is another reason to postpone these actions until the public can
fully attend and participate.

The wlc revised EIR is far too large of a document to adequately read, study, comprehend and compare to the former
EIR, the judge’s writ and AG Becerra’s suit to be sure it has been changed and improved adequately. Three of the
planning commissioners are also tasked with the general plan update at the same time, making it impossible for them to
perform their due diligence on both items. Additionally this EIR should not move forward as the majority of the
planning commissioners need to recuse themselves for conflict of interest due to their relationships with Iddo Benzeevi
and Highland Fairview.



As the general plan update is in progress at the same time, the land use of this property needs to be re-examined and
rezoned to more appropriate uses that better benefits the city and protects the residents. The 2006 general plan
recognized the value of land use and this area should be rezoned for the high end homes and businesses for which it
was intended. This EIR offers no consideration for development alternatives of mixed land uses. To not touch this land
during the process and allow Benzeevi to control the city is again opening the city up for more litigation.

Please do not approve this EIR and recommend that this land be rezoned to more appropriate land use that provides
more jobs, diverse jobs and state required housing.

Time has shown that these warehouses provide little to no jobs/acre especially as automation takes over which is
another reason this land use needs to be re-evaluated. The lies of high paying jobs/exaggerated numbers of jobs need to
stop now. We have far too many warehouses in our city already and calling this project “logistics” doesn’t change the
reality that they will be warehouses. Our residents deserve better and now that the state is calling for more housing of
different types, this property needs to be reverted to 2006 plan which offered housing, and a greater diversity of
businesses and jobs. Please take this into consideration and reject this EIR.

Major concerns and many environmental impacts are still not mitigated or reduced in this “new” revised EIR.
In fact little has changed, therefore it needs to be denied.

Susan Zeitz
Resident since Feb 1984
Moved her for the rural area

Attended the General Plan meetings of the first general plans

26386 Ironwood Ave.

Moreno Valley 92555



Julia Descoteaux

From: Susan Zeitz <whitwdtravel@verizon.net>
Sent: Thursday, May 14, 2020 5:49 PM

To: Julia Descoteaux

Subject: May 14, 2020

Warning: External Email — Watch for Email Red Flags!

For the public record, I am writing to oppose the approval by the planning commission of the “revised” final wic
EIR as it still does not adequately address nor fix all the issues described by the courts. I also feel that it should be
denied until this proposed street widening plan in its entirety until all affected residents, and neigbors, are properly notified and
able to voice their concerns.

I feel this, as well as another non-essential projects such as, the general plan update, and the Theodore interchange
project should be postponed during this lock down until the residents can fully participate in person. The Riverside
Board of Supervisors and the Riverside City Council have both acknowledged the importance of the democratic
process and postponed these types of decisions until the public can fully participate.

Unfair

It is horrifying to see this new map of road widening in our neighborhoods that is buried in this file.

« Allresidents in the affected areas should have received individual notices of the road proposals that Benzeevi is hiding in
the EIR.

o Four lanes are NOT needed in these neighborhoods and destroying Gilman Springs with 6 lanes is reprehensible.

« Do no allow this negative impact on the homes along Redlands Blvd and the residents that live there. We do not want to
pay to widen any streets that will harm our neighborhoods, especially for someones personal gains. Residents should not
pay for his project improvements! Benzeevi and his holding Highland Fairview do anything they want as if we aren't
smart enough to know what it is they're doing. It is his sneaky way to turn our residential streets into truck routes, further
destroying our quality of life and health. Please do not approve this street widening map and remove it from this
EIR.

o Mr. Benzeevi has not honored his commitment to improve Eucalyptus by skechers and it appears you want us taxpayers
to pay for it.

Reject this EIR until all concerns are addressed

« In this revised EIR doesn't provide a location for truck servicing and parking. A project of this magnitude needs to
provide those amenities and not force them to go to neighboring residential areas.

1



« NE Moreno Valley is NOT where truck stops/fueling stations belong. They belong on the wlc property and this needs to
be clear they won't put them here

This will negatively affect the residents in many ways such as but not limited to:

« Suddenly living on a diesel truck route, when they purchased a home on a residential street.

o 24 hours a day increase in traffic

« Widening their residential street bringing traffic closer to their home

« Vibrations felt in their homes caused by the closer proximity and sheer size of diesel truck traffic and vehicles to their
residential homes

« Noise pollution at decibels not allowed in residential neighborhoods that will reverberate against, around, and throughout
their homes disrupting their lives and way of living.

« Being subjected to road dirt, and diesel dirt.

« Never being able to leave their windows open due to noise and pollution on their doorstep.

« Unable to sleep with windows open due to noise and pollution

« Increase in electric costs because residence can't leave their windows open to catch the afternoon breeze to cool their
homes, or leave the windows open at night to take advantage of the cool air

« Night sky loss

« Light pollution from street lights and diesel trucks and additional car trips

« Rural life style of many of these neighborhoods that do not coincide with high traffic, truck traffic, or faster traffic.

« Trying to negotiate getting in and out of their driveways

o Health risk increase due to closer proximity to pollution



Valid Points

o WLC should not be allowed to build across the street from occupied homes as is their current plan.
« Caltrans has no plans to widen the 60 freeway thru Moreno Valley

o Neighborhoods — Plans to widen our residential neighborhood streets will make all residents suffer more traffic, noise,
pollution, and danger

« Road Conditions — Trucks and additional traffic will further lay ruin to the roads

« Road work — Cost of road work, upkeep, and repairs should fall on the developers

« New development agreement exemps Benzeevi from paying for street improvements therefore the entrance needs to be
directly from freeway Sec 4.8.... HF (Highland Fairview) shall ot pay the fees imposed by Moreno Valley Municipal
Code Sections 3.42.030 (arterial streets), 3.42.040 (traffic signals) and 3.42.050 (interchange improvements)

« HF (Highland Fairview) should pay the fees as required by MV Municipal codes as noted in section 4.8. The excessive
traffic this project will subject our roads to requires HF to pay these fees. Do not accept this provision.

« Street conditions — only addresses that Benzeevi is exempt from paying for the impact to our streets even when he and
his projects are negatively impacting them

o Access to the WLC — the plan does not specify routes trucks must use to access wlc

« Setbacks - no changes have been made to the project setbacks, land uses, or design adjacent to all existing residential
neighborhoods for traffic, air quality or noise impacts

« Unknown tenants mean it's impossible to mitigate all the negative impacts adequately

« Noise Ordinances must be made prior to the approval for warehouses or other untenanted buildings before any more are
approved/built to protect the residents from 24hr/day noise and must follow the same noise ordinances as
residents/construction/yard workers and shut down from 10 pm- 7 am. Solaris Paper Company is a prime example of
unreasonable noise all night long.

o Omission -The Newkirk home on Dracea was always left out wic maps during the wlc hearings. Even when they
repeatedly informed the city staff and meeting attendees. (another item you wanted brushed under the rug because it did
matter) Money trumps Residents

o San Jacinto Wildlife Area -There has been no change to the project along the 2-mile border with San Jacinto Wildlife
Area and The judge specifically called him out on his buffer where he was using land that wasn’t his to be the buffer.
wlc land needs to be added to the buffer zone.

« Lights/noise need to end at night to protect our resident’s health and quality of life, protect the wildlife and protect our
highly valued night skies.

o Greenhouse Gas (GHG) impacts by the wlc are huge and are not mitigated locally or even within California. GHG
warming the Earth’s atmosphere, resulting climate change

o Trail system — Conspicuously, Contemptuously, Disdainfully, Disregarded, Omitted AGAIN the Master Planned
Trail System connecting the north side of the City to Lake Perris.

« Master Planned Multiuse Trail needs to be in all approvals.

« Master Planned Multiuse over crossing at Sinclair was moved to Theodore for Mr. Benzeevi's financial benefit
in putting in skechers needs to be honored and shown on the maps.

. Mitigation for the extra diesel exhaust from trucks is missing
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« The wlc project does not mitigate their compounded unhealthful air quality effects and thus this EIR needs to be
rejected. Our residents and those in the surrounding areas deserve much better.

San Jacinto Wildlife Area

. Animals and birds that live and depend on this refuge are in imminent danger as they will be detrimentally and
negatively impacted by major light pollution, noise pollution, fatalities to birds and animals due to hit by
vehicles, and lose of the night sky along the almost 2 miles the WLC will border it.

o Birds are in trouble. Although they live in nearly every ecosystem on earth, pollinating, dispersing seeds,
controlling bugs, cleaning up carrion, and fertilizing plants about 150 bird species have gone extinct at the hand of
humanity.

« 19 species in the last quarter of the 20™ century, and at least 3 species in since 2000. A large number of birds are
currently critically endangered or extinct but unconfirmed. Extinctions are continuing with 1,200 species facing
extinction in this century.

« The rate of extinctions is increasing as a result of extensive and expanding habitat destruction. If we continue to encroach,
degrade, and destroy areas of natural habitats it will lead to larger and more devastating extinctions.

o Reasons for the extinction of birds is habitat loss, mortality due to structural collisions, and pollution, oil spills,
and pesticide use, solar panels, wind turbines

o Governments, conversationalists, legislation are some of the various ways being used to preserve and restore bird
habitat. We should too.



The City Survey conspicuously ...contemptuously..disdainfully... or just disregarded and therefore omitted asking
residents if residents liked the warehousing. Even so 1 our of every 5 residents (out of the 500 response your got back)
realized this and wrote their thoughts about warchouse in the very limited Open-Ended Response Section that what
they liked least about living in Moreno Valley was:

o Warehouses
« WLC
o Diesel Truck Traffic

What about foresight?

« Warehouse will become almost completely automated and robotized in less than 10 years and will any plans
made now must include that all plans now include these upgrades have to be made as they replace people with
electrical powered replacements.

What about being fair instead of sneaky and secretive

« Moreno Valley's Inland Empire's Neighboring communities should be been given notice of meetings that will
negatively impact their quality of life, the health of their families, added traffic, the pollution, and noise, just as
much as us if it's something as massive as WLC.

Conflict of interest — That should stop this from moving forward or being approved

« Under common law conflicts, there is no need of financial benefits just the connection in which benefits one of those in
the connection (Highland Fairview).

« Even the Appearance of a Conflict of Interest Should Be Avoided for Government Employees. This includes those who
are appointed and especially because they receive payment and promise to behave ethically and in a fair and impartial
manner.

Because of their connections and undue influence exerted over them by HF the following Planning Commissioners need to
recuse themselves resulting in no quorum. I contend that Robert Harris, Raphael Brugueres, Joann Stephens, Alvin Dejohnette
and Ray Baker all need to recuse themselves from hearing, voting or advocating for in their official capacity any item which
involves Highland Fairview directly and in some cases, indirectly if Highland Fairview would disproportionately benefit based
on the ground of standing conflicts of interest as follows.

=  Mr. Robert Harris has been directly connected with Highland Fairview/Iddo Benzeevi (HF) serving as an
officer on his Political Action Committees (PAC) and was the person of standing who signed the paperwork
for HF initiatives later deemed illegal in their efforts to circumvent the CEQA laws. He was one of the least
qualified applicants but his relationship with HF and friendship with Mayor Gutierrez gave him the seat. He
needs to recuse himself with anything remotely connected to HF due to conflict of interest thru association
and bias.

= Mr. Raphael Brugueres has been directly connected with Highland Fairview/Iddo Benzeevi (HF) serving
as an officer on his Political Action Committees (PAC), collected signatures for the illegal initiatives used to
circumvent CEQA laws, illegally harassed and blocked residents from signing legal referendum petitions
and bragged about it on video at city council meetings, and at a city council meeting (1/15/2019) verbally
threatened action against residents who opposed HF. Additionally he needs to recuse himself as he stated at
several planning commission meetings prior to his appointment that all projects need to be approved and
settled later in court. [ am concerned that he is unable to read and comprehend the extensive data presented
in anything related to planning and development and he was the least qualified applicant but his relationship
with HF and friendship with Mayor Gutierrez gave him the seat. He needs to recuse himself with anything
remotely connected to HF and should be removed from the planning commission.



= Ms. Joann Stephens also has a long standing relationship with HF serving as an officer on his Political
Action Committees (PAC) formed to promote the wlc. In a video dated 10/7/2013 she speaks in favor of wic
and that “we should all embrace Iddo”. At the June 11, 2015 she states ...” I've lived in the city 30-plus
years and this is the best thing that ['ve ever seen that wants to come in here”... “I hope the City Council
members are looking because I don't know how anybody can vote no on this”... Additionally she currently
serves on the mayor’s general plan update committee and is under the undue influence of Iddo Benzeevi who
has taken major control of the committee now that the public is not able to be present. The fact that his wic
and aquabella properties are not being touched as they consider rezoning many other properties indicates his
control while he is also pushing for warehouses/commercial rezoning north of the freeway in an
inappropriate area. Again she was one of the least qualified applicants to the planning commission, but her
association with HF, Ms. Baca and Mayor Gutierrez gave her a seat at both tables. There is a clear conflict of
interest and bias that requires Ms. Stephens recuse herself.

o Mr. Baker currently serves on the mayor’s general plan update committee and is under the undue influence of
Iddo Benzeevi who has taken major control of the committee now that the public is not able to be present. The fact
that his wlc and aquabella properties are not being touched as they consider rezoning many other properties
indicates his control while he is also pushing for warehouses/commercial rezoning north of the freeway in an
inappropriate area. Mr. Baker needs to recuse himself from this vote because of the undue influence he’s under
while working with Iddo Benzeevi. A clear conflict of interest by association so therefore Mr. Baker must recuse
himself.

o Mr. Dejohnette needs to recuse himself as he is also serving on the mayor’s general plan update committee and is
under the undue influence of Iddo Benzeevi who has taken major control of the committee now that the public is
not able to be present. The fact that his wlc and aquabella properties are not being touched as they consider
rezoning many other properties indicates his control while he is also pushing for warehouses/commercial rezoning
north of the freeway in an inappropriate area. Additionally he didn’t apply for the planning commission, but the
mayor appointed him as they were co-workers at March Middle School. Along with undue influence from Iddo
Benzeevi, he is also under the influence of the mayor who is funded by HF. A clear conflict of interest by
association so therefore Mr. Baker must recuse himself.

The mayor has done a great disservice to the city and the residents by forming a planning commission of some of the least
qualified applicants who were already supporters of HF and similarly with the general plan update advisory committee. His
actions open the city to even more unnecessary litigation and were unethical to say the least.

With the necessary recusals there is no quorum for the planning commission to consider this EIR or anything related to HF, thus
this EIR and the project cannot move forward.

Should these recusals be refused, then the EIR needs to be rejected for the reasons given as well as many more that were not
addressed.

Also of great concern is the mayor recently fired the city manager, assistant city manager, city attorney, the head of the
Planning Dept. and the head of Human Resources among others. The message to city staff is quite clear- do what the
mayor (HF) tells you to do or you will be fired.

Ethics and integrity don’t matter in Moreno Valley. This is another reason to postpone these actions until the public can
fully attend and participate.

The wlc revised EIR is far too large of a document to adequately read, study, comprehend and compare to the former
EIR, the judge’s writ and AG Becerra’s suit to be sure it has been changed and improved adequately. Three of the
planning commissioners are also tasked with the general plan update at the same time, making it impossible for them to
perform their due diligence on both items. Additionally this EIR should not move forward as the majority of the
planning commissioners need to recuse themselves for conflict of interest due to their relationships with Iddo Benzeevi
and Highland Fairview.



As the general plan update is in progress at the same time, the land use of this property needs to be re-examined and
rezoned to more appropriate uses that better benefits the city and protects the residents. The 2006 general plan
recognized the value of land use and this area should be rezoned for the high end homes and businesses for which it
was intended. This EIR offers no consideration for development alternatives of mixed land uses. To not touch this land
during the process and allow Benzeevi to control the city is again opening the city up for more litigation.

Please do not approve this EIR and recommend that this land be rezoned to more appropriate land use that provides
more jobs, diverse jobs and state required housing.

Time has shown that these warehouses provide little to no jobs/acre especially as automation takes over which is
another reason this land use needs to be re-evaluated. The lies of high paying jobs/exaggerated numbers of jobs need to
stop now. We have far too many warehouses in our city already and calling this project “logistics” doesn’t change the
reality that they will be warehouses. Our residents deserve better and now that the state is calling for more housing of
different types, this property needs to be reverted to 2006 plan which offered housing, and a greater diversity of
businesses and jobs. Please take this into consideration and reject this EIR.

Major concerns and many environmental impacts are still not mitigated or reduced in this “new” revised EIR.
In fact little has changed, therefore it needs to be denied.

Susan Zeitz
Resident since Feb 1984
Moved her for the rural area

Attended the General Plan meetings of the first general plans

26386 Ironwood Ave.

Moreno Valley 92555



Julia Descoteaux

From: S Z <callthatman@verizon.net>
Sent: Thursday, May 14, 2020 6:37 PM
To: Julia Descoteaux

Subject: May 14 2020 EIR wic

Warning: External Email — Watch for Email Red Flags!

For the public record, I am writing to oppose the approval by the planning commission of the “revised” final wlc
EIR as it still does not adequately address nor fix all the issues described by the courts.

I feel this, as well as another non-essential projects such as, the general plan update, and the Theodore interchange
project should be postponed during this lock down until the residents can fully participate in person. The Riverside
Board of Supervisors and the Riverside City Council have both acknowledged the importance of the democratic
process and postponed these types of decisions until the public can fully participate.

The EIR should be rejected until all concerns are addressed and public meetings can be attended by all in person. If Mr.
Benzeevi is allowed full participation all residents should have the same rights.

The wlc project EIR does not mitigate their compounded unhealthful air quality and for that alone it should be rejected.
EIR doesn't address where trucks are serviced or park while waiting and it needs to be spelled out where they can and can't park.

I am opposed to changing residential or non designated truck routes to truck routes as this is not fair to the residents who would
never have purchase their home on a truck route. They would unfairly be subjected to 24 hours a day of increased traffic, noise,
pollution, vibrations, light pollution, inability to keep their windows open for fresh air, cool breezes, and sleeping at night and
would increase their electric costs. Widening of roads would bring all this truck and increased traffic closer to their houses
along with diesel and road dirt. Night sky loss. It would negativity effect local wildlife. Ruin the rural area we live. Increase
dangers in getting in and out of our driveways. Increase the risk to our health due to the closer proximity to pollutants.

Caltrans has no plans to widen the 60 freeway thru Moreno Valley and the residents should not be subject to having
their non truck route streets widened and made into mini — freeways for truck routes. They should not be subject to
the damage or cost of damage to streets because of traffic due to WLC. We do not want to pay for road damage
due to WLC incressed traffic. We do not want to pay for upgrades, building, widening or any other road or signage
costs related to a developers projects. These expenses should be paid by developer and subject to the same
municipal codes as the citizens of Moreno Valley are. It should clearly state that the traffic goes only from the 60
freeway and that it can't use any other surface streets. The same noise ordinances need to apply to the wic or any
other developments just as it does to the residents with quiet hours at night. Setbacks were not changed adjacent to
existing residential neighborhoods and nothing about the noise decibels, air quality or vibrations or blind driveways
were addressed. Developments must have mitigated rules for any tenants regarding traffic, noise, routes, quiet
nights...example is Solaris Paper Company which can be heard a couple miles north of the 60 freeway and makes it
impossible to sleep with windows open and has ruined the rural atmosphere for hundreds of residents.

There has been no change to the project along the 2-mile border with San Jacinto Wildlife Area and The judge
specifically called him out on his buffer where he was using land that wasn’t his to be the buffer. wic land needs to be added to
the buffer zone. Animals and birds that live and depend on this refuge are in imminent danger as they will be
detrimentally and negatively impacted by major light pollution, noise pollution, fatalities to birds and animals due to hit
by vehicles, and lose of the night sky along the almost 2 miles the WLC will border it.

Our Multi-use trails have been omitted from the Master Planned Trail System connecting the north side of the City to
Lake Perris again. All Master Planned Multi-use Trails need to be in all approvals. Benzeevi has yet to honor moving
the trail to Theodore had it looks like you want the citizens to pay for that too.

Mitigation for the extra diesel exhaust from trucks is missing from the EIR.
Covid-19 Pandemic proves us that the inherent environmental harm humanity causes and just how quickly we can fix the
damage, if we were to change and adopt sustainable practices such as limiting diesel emissions.

Warehouse will become almost completely automated and robotized in less than 10 years and will any plans made now
must include that all plans now include these upgrades have to be made as they replace people with electrical powered
replacements.

Moreno Valley's Inland Empire's Neighboring communities should be been given notice of meetings that will
negatively impact their quality of life, the health of their families, added traffic, the pollution, and noise, just as much
as us if it's something as massive as WLC

Conflict of interest should stop this from moving forward or being approved. Under common law conflicts, there is no need of
financial benefits just the connection in which benefits one of those in the connection (Highland Fairview). Even the
Appearance of a Conflict of Interest Should Be Avoided for Government Employees. This includes those who are appointed
and especially because they receive payment and promise to behave ethically and in a fair and impartial manner.

Because of their connections and undue influence exerted over them by HF I want the following Planning Commissioners to

recuse themselves resulting in no quorum.
1



I contend that:

Robert Harris, Raphael Brugueres, Joann Stephens, Alvin Dejohnette and Ray Baker all need to recuse themselves from
hearing, voting or advocating for in their official capacity any item which involves Highland Fairview directly and in some
cases, indirectly if Highland Fairview would disproportionately benefit based on the ground of standing conflicts of interest as
follows.

I also feel that if Mr. Benzeevi should not be allowed full participation in while residents are denied full the same rights.

The mayor did a great disservice to the city and the residents by forming a planning commission of some of the least qualified
applicants who were already supporters of HF and similarly with the general plan update advisory committee. His actions open
the city to even more unnecessary litigation and were unethical to say the least.

With the necessary recusals there is no quorum for the planning commission to consider this EIR or anything related to HF, thus
this EIR and the project cannot move forward.

Should these recusals be refused, then the EIR needs to be rejected for the reasons given as well as many more that were not
addressed.

Also of great concern is the mayor recently fired the city manager, assistant city manager, city attorney, the head of the
Planning Dept. and the head of Human Resources among others. The message to city staff is quite clear- do what the
mayor (HF) tells you to do or you will be fired.

Ethics and integrity don’t matter in Moreno Valley. This is another reason to postpone these actions until the public can
fully attend and participate.

The wlc revised EIR is far too large of a document to adequately read, study, comprehend and compare to the former
EIR, the judge’s writ and AG Becerra’s suit to be sure it has been changed and improved adequately. Especially when
three of the planning commissioners are also tasked with the general plan update at the same time, making it impossible
for them to perform their due diligence on both items.

Additionally this EIR should not move forward as the majority of the planning commissioners need to recuse
themselves for conflict of interest due to their relationships with Iddo Benzeevi and Highland Fairview.

As the general plan update is in progress at the same time, the land use of this property needs to be re-examined and
rezoned to more appropriate uses that better benefits the city and protects the residents. The 2006 general plan
recognized the value of land use and this area should be rezoned for the high end homes and businesses for which it
was intended. This EIR offers no consideration for development alternatives of mixed land uses. To not touch this land
during the process and allow Benzeevi to control the city 1s again opening the city up for more litigation.

Please do not approve this EIR and recommend that this land be rezoned to more appropriate land use that provides
more jobs, diverse jobs and state required housing.

Time has shown that these warehouses provide little to no jobs/acre especially as automation takes over which is
another reason this land use needs to be re-evaluated. The lies of high paying jobs/exaggerated numbers of jobs need to
stop now. We have far too many warehouses in our city already and calling this project “logistics” doesn’t change the
reality that they will be warehouses. Our residents deserve better and now that the state is calling for more housing of
different types, this property needs to be reverted to 2006 plan which offered housing, and a greater diversity of
businesses and jobs. Please take this into consideration and reject this EIR.

Major concerns and many environmental impacts are still not mitigated or reduced in this “new” revised EIR. In fact
little has changed, therefore it needs to be denied.
I also feel that if Mr. Benzeevi should not be allowed full participation in while residents are denied full the same rights.

David Zeitz (Feb 1984)
26386 Ironwood Ave.
Moreno Valley 92555



Julia Descoteaux

From: Katie <ktcarriere@aol.com>
Sent: Thursday, May 14, 2020 7:18 PM
To: Julia Descoteaux

Subject: WLC

Warning: External Email — Watch for Email Red Flags!

Sent from my iPhone

Our family vehemently opposes the widening of Locust, Moreno Beach and Redlands blvd. Unless San Timoteo Canyon is being
widened, this is building roadways to nowhere and ruining our rural lifestyle, which is the reason we chose the house and neighborhood
we did.

Carriere family-off Locust



From: Consuelo Siordia

Sent: Thursday, May 14, 2020 6:37 PM
To: City Clerk

Cc: consuelo siordia

Subject: Recertification for the WLC

Warning: External Email — Watch for Email Red Flags!

Dear Planning Commission and City Council:

My name is Consuelo Siordia a proud resident of Moreno Valley for many years all ready. I have fallow closely The World Logistics Center Project. In my opinion
this mega project will change this city 360 degrees, it will bring quality life to its residents do to the fact that those who get a job in Moreno Valley will have
more quality time with their families.

jobs will flourish and the city economy will bloom the tax revenue will be a blessing to our city. I urge you to please speed up the updates and Re-certify the EIR
is time to move on Moreno Valley need jobs this pandemic has left us with more than 26% of unemployment.

Sincerely yours:

Consuelo L. Siordia

E-MAIL: consuelosiordia@yahoo.com
CELL PHONE No 951-588-4394



From: Socorro Gutierrez
Sent: Thursday, May 14, 2020 7:02 PM

To: City Clerk
Subject: Moreno Valey, necesita que aprueben el protexto de Centro Logistico Mundial.para revivir la economia de nuestra ciudad y tener empleos para todos

muchas gracias espero su comprencion

Warning: External Email — Watch for Email Red Flags!




Julia Descoteaux

From: Adrian Martinez <amartinez@earthjustice.org>

Sent: Thursday, May 14, 2020 4:33 PM

To: Julia Descoteaux

Cc: amartinez@earthjustice.org

Subject: Earthjustice WLC Revised FEIR Comments Email 1 of 3
Attachments: WLC Revised FEIR Comments 5.14.2020.pdf

Warning: External Email — Watch for Email Red Flags!

Dear Ms. Descoteaux,

Please find the attached comment letter for the Agenda Item No. 2 on the Planning Commission Agenda for tonight. | will be sending two forthcoming emails
with the relevant attachments referenced in the letter.

All the best,
Adrian

Adrian Martinez

Staff Attorney

Earthjustice California Office
707 Wilshire Blvd., Suite 4300
Los Angeles, CA 90017
T:415.217.2000
F:415.217.2040
earthjustice.org



© EARTHIUSTICE

May 14, 2020

Ms. Julia Descoteaux
Associate Planner
City of Moreno Valley
juliad@moval.org

Re: NOTICE OF COMPLETION - Revised Final Environmental Impact Report
(Revised Final EIR) (2012021045); Agenda Item No. 2 on May 14, 2020
Planning Commission Meeting (World Logistics Center Project Development
Agreement, Tentative Parcel Map for Finance and Conveyance Purposes only
with Certification of the Recirculated Revised Final Environmental Impact
Report)

Dear Ms. Descoteaux:

| respectfully submit the following comments to the 2020 Revised Final Environmental
Impact Report (“Revised FEIR”) for the World Logistics Center Project (“WLC” or “Project”),
in addition to the World Logistics Center Project Development Agreement, Tentative Parcel Map
for Finance and Conveyance Purposes Only. Please present these comments and the attachments
to the Planning Commission prior to hearing this matter.

As described in the Revised FEIR, this Project entails construction of the largest
warehouse development in the nation. For a development of this magnitude, it is vital to properly
disclose the environmental consequences of the proposed action and to identify and adopt all
feasible mitigation measures and alternatives. Unfortunately, the Revised FEIR continues to fail
in its duty to comply with the California Environmental Quality Act (“CEQA”). As such, the
City cannot rely on the environmental review contained in the document for the purpose of
Project approval, and must require preparation and circulation of a new Recirculated Draft
Environmental Impact Report (“Recirculated DEIR”) to allow the public and decision-makers an
opportunity for meaningful review of the Project’s impacts, prior to issuing any Project
approvals.

l. The Air Quality Analysis Continues To Be Flawed.

The various versions of the EIR constantly have sought to understate air quality impacts
from this project. But, high levels of emissions and impacts will result from this Project. The
thousands of trucks and other vehicles associated with this project will harm a large area of the
region with impacts to local residents in the project vicinity most acutely. The decision on this
Project is being based on a flawed air quality analysis.

For example, the Statement of Overriding Considerations concludes “[c]urrently, the
2016 AQMP is being reviewed by the U.S. EPA and CARB. Until the approval of the EPA and

LOS ANGELES OFFICE 707 WILSHIRE BLVD., SUITE 4300 LOS ANGELES, CA 90017

T:213.766.1059 F: 213.403.4822 CAOFFICE@EARTHJUSTICE.ORG WWW.EARTHJUSTICE.ORG
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CARB, the current regional air quality plan is the Final 2012 AQMP adopted by the SCAQMD
on December 7, 2012. Therefore, consistency analysis with the 2016 AQMP has not been
included.” Statement of Overriding Considerations, at 151. This is wrong. The EPA approved the
2016 AQMP on October 1, 2019. 84 Fed. Reg. 52005 (Oct. 1, 2019). Therefore, the EIR must
analyze the projects compliance against the 2016 AQMP. Moreover, conclusory statements
about compliance with the 2016 AQMP are not sufficient. The Revised FEIR and the Statement
of Overriding Considerations must actually analyze compliance with this most recently approved
air plan.

The Revised FEIR also continues to ignore the feasibility of implementing zero-emission
technologies, including zero-emission trucks — amongst many classes (ie class 2-8) — as a
mitigation measure. The Revised FEIR notes “[t]he mitigation measures adopted included some
of the suggestions from [California Air Resources Board’s (“CARB”)] previous letters, but do
not include the zero-emission technology requirements. Subsequent environmental review may
require that specific technology that work with future users be required as condition of approval,
but a broad requirement that unknown future users use a specific technology is not currently
feasible since current zero-emission technology is very limited in medium-duty and heavy-duty
trucks.” Revised FEIR, at 89.

The Revised FEIR’s dismissal of zero-emissions technologies for a project that spans
decades based on an analysis from the past is not supported by CEQA. The Revised FEIR notes
that “[t]he status of zero-emission technology was addressed in the responses to both of CARB’s
previous letters. Essentially, as CARB’s ongoing multi-year planning (not implementation) effort
on the Sustainable Freight Plan to lay out pathways to get to a zero-emission freight sector
demonstrates, there are no commercially available technology zero-emission on-road heavy-duty
trucks available and as CARB’s own progress report on heavy-duty technology and fuels
assessment states zero- and non-zero emission technologies are still at the demonstration phase.”
Revised FEIR, at 89. This basis is largely based on an analysis completed by CARB in 2015.

In fact in a more recent fact sheet from the Air Resources Board, the commercial
availability is answered with the following:

Are any zero-emission trucks commercial available?

There are more than 70 different models of zero-emission vans, trucks, and buses that
already are commercially available from several manufacturers. Most trucks and vans
operate less than 100 miles per day and several zero-emission configurations are
available to serve that need. As technology advances, zero-emission trucks will become
suitable for more applications. Most major truck manufacturers have announced plans to
introduce market ready zero-emission trucks in the near future.

California Air Resources Board, Advanced Clean Trucks Accelerating Zero-Emission Truck
Markets, available at https://ww?2.arb.ca.gov/sites/default/files/2019-07/190521factsheet.pdf. In
fact, CARB feels comfortable enough with this feasibility of zero-emission trucks that next
month it will adopt the Advanced Clean Trucks Rule, which will require manufacturers to
produce zero-emission trucks starting as soon as 2024. The Revised FEIR never explains with
substantial evidence why zero-emission trucks for any of the classes that will visit this Project
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are infeasible to be used at the project start for a portion (or all) of the trucks servicing the new
warehouses as they are built. And the Revised FEIR also does not provide substantial evidence
why these zero-emission technologies cannot be used out into the future when CARB will
require manufacturers to make zero-emission trucks across a broad class of trucks. See CARB,
Proposed Amendments to the Proposed Clean Trucks Regulation, available at
https://wwa3.arb.ca.gov/regact/2019/act2019/30daynotice.pdf. The Revised FEIR failure to
address new data on feasibility of zero-emission trucks, including addressing the forthcoming
sales mandate from CARB, violates CEQA.

1. The Revised FEIR Fails to Adequately Disclose, Analyze the Significance of, and
Provide Mitigation for the Project’s Significant Climate Impacts.

The City’s review of this Project’s climate and greenhouse gas (“GHG”) emissions
impacts has always been fatally flawed, as outlined in numerous prior comment letters, which are
hereby incorporated by reference. The sufficiency of that analysis is now pending before the
California Court of Appeal. Now, in a final EIR released only days before the Planning
Commission once again considers Project-related approvals, the City and developer have
proposed an entirely new strategy for analyzing and mitigating GHG emissions. The new
strategy, like the old, fails to satisfy CEQA’s requirements.

a. Legal Standards

The City’s determinations regarding the significance of greenhouse gas (“GHG”)
emissions and the effectiveness of mitigation must be based on a correct interpretation of the
law. (See, e.g., City of San Diego v. Board of Trustees of California State University (2015) 61
Cal.4th 945, 956 [agency’s use of erroneous legal standard constitutes a failure to proceed in a
manner required by law].) Moreover, because the FEIR continues to use a quantitative threshold
as the basis for its significance determination,* there must be specific, quantitative evidence to
support a conclusion that mitigation measure (“MM?”) 4.7.7.1 will actually reduce Project
emissions sufficiently to achieve compliance with that threshold. (See Center for Biological
Diversity v. California Department of Fish & Wildlife (2015) 62 Cal.4th 204, 227-28.) And even
to the extent the FEIR is still relying on the prior threshold of 10,000 metric tons CO2-equivalent
(“MM CO2e”) per year, the same quantitative evidentiary standard controls.

CEQA establishes strict standards for mitigation. “Mitigation measures must be fully
enforceable through permit conditions, agreements, or other legally binding instruments.” CEQA
Guidelines 8 15126.4(a)(2). Development of specific mitigation measures may be deferred only
if the agency makes an enforceable commitment to mitigation and adopts specific performance

! The EIR contains two independent thresholds of significance. (See Draft Recirculated Revised
Sections of the Final Environmental Impact Report at 4.7-18.) Exceedance of either threshold
would result in significant climate impacts. Accordingly, the City and developer may not dismiss
fatal flaws in the EIR’s analysis of one threshold by attempting after the fact to rely solely on the
other.
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standards that measures must meet. (CEQA Guidelines § 15126.4(a)(1)(B); King and Gardiner
Farms, LLC v. County of Kern (2020) 45 Cal.App.5th 814, 857-58.)

Proposals for the use of offsets or carbon credits as CEQA mitigation must be evaluated
in light of other state statutes addressing these instruments. When it adopted Assembly Bill 32
(“AB 327) in 2006, the Legislature established standards for greenhouse gas offsets used in any
statewide Cap-and-Trade system: (1) they must be “real, permanent, quantifiable, verifiable,”
and “enforceable” by the California Air Resources Board (“CARB”); and (2) they must be “in
addition to any greenhouse gas emission reduction otherwise required by law or regulation, and
any other greenhouse gas emission reduction that otherwise would occur.” (Health & Safety
Code, 8 38562(d)(1), (2).) CARB adopted regulations applying these standards to carbon credits
issued by private “registries”—essentially carbon market brokers—who wish to sell credits for
use within the Cap-and-Trade system. (See Cal. Code Regs., tit. 17, 88 95970(a), 95971, 95972.)

Evaluating compliance with these standards requires substantial expertise and rigorous
analysis. CARB follows a detailed regulatory process in an effort to establish that offset
“protocols”? intended for Cap-and-Trade compliance meet statutory and regulatory requirements.
(See CARB, California Air Resources Board’s Process for the Review and Approval of
Compliance Offset Protocols in Support of the Cap and Trade Regulation (May 2013), at
https://wwa3.arb.ca.gov/cc/capandtrade/compliance-offset-protocol-process.pdf (visited May 10,
2020); attached as Exhibit A.) Offset credits must represent greenhouse gas reductions that are
“permanent” (i.e., will last at least 100 years), “conservatively quantified to ensure that only real
reductions are credited,” independently verifiable, and enforceable through “clear monitoring
requirements that can be ... enforced by ARB.” (AR 1383:66171.) Offsets also must be
“additional, or beyond any reduction required through regulation or action that would have
otherwise occurred in a conservative business-as-usual scenario”; this would exclude any
“project type that includes technology or GHG abatement practices that are already widely
used.” (Ibid.; see also id., pp. 66174-75.)

b. Mitigation Measure 4.7.7.1 Fails to Satisfy CEQA’s Requirements

MM 4.7.7.1 falls far short of CEQA’s standards for adequate mitigation. Any finding that
the Project’s climate impacts would be less than significant based on implementation of MM
4.7.7.1 would lack both evidentiary and legal support.

i. Mitigation Measure 4.7.7.1 Cannot Support a Conclusion that the
Project’s GHG Emissions Will Be Less Than Significant.

MM 4.7.7.1 proposes that the Project’s massive GHG emissions be mitigated through
“proof” of either “offsets” or “carbon credits.” (FEIR la at 755-56.) As a threshold matter, the

2 “Protocols” are, in effect, the rules offset projects must follow. CARB defines an “offset
protocol” as “a documented set of procedures and requirements to quantify ongoing GHG
reductions or GHG removal enhancements achieved by an offset project and calculate the project
baseline. Offset protocols specify relevant data collection and monitoring procedures, emission
factors, and conservatively account for uncertainty and activity-shifting and market-shifting
leakage risks associated with an offset project.” (Cal. Code Regs., tit. 17, § 95802.)
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difference between “offsets” and “carbon credits” is not explained. “Offsets” appear to be
purported GHG reductions from projects other than those listed by a registry or conducted
pursuant to any established protocol or other recognized mechanism for reducing emissions. Yet
MM 4.7.7.1 provides no standards for the City’s Planning Official to use in determining whether
such “offsets” are “real, permanent, additional, quantifiable, verifiable, and enforceable by an
appropriate agency.” These determinations require rigorous, transparent review and substantial
expertise, as reflected in CARB’s Cap-and-Trade regulations and protocol review process. There
is no evidence that “the City’s Planning Official” has the expertise or capacity to ensure
compliance with or enforcement of these standards. Nor does MM 4.7.7.1 provide any
performance standards to guide the Planning Official’s determinations. It also appears that the
Planning Official would reach his or her determinations without any public or expert review—in
short, without any transparency whatsoever. Finally, to the extent MM 4.7.7.1 would apply
similar criteria to “offsets” and “carbon credits,” it cannot ensure compliance with those criteria
for the reasons discussed below As a result, MM 4.7.7.1’s reliance on “offsets” is vague,
unenforceable, ineffective, improperly deferred, and inadequate under CEQA.

The “carbon credits” provisions of MM 4.7.7.1 similarly are unsupported by either law or
evidence.

First, there is no evidence MM 4.7.7.1 will result in effective mitigation. Although MM
4.7.7.1 lists the basic criteria required under Health and Safety Code section 38562(d)(1) and (2),
it requires the City to “conclusively presume[]” that these criteria are satisfied by any offset
credit purchased from *“a carbon registry approved by the California Air Resources Board.”
(FEIR 1a at 756 [listing without limitation “Climate Action Reserve, American Carbon Registry,
Verra [formerly Verified Carbon Standard] or GHG Reduction Exchange (GHG RX)”].) The
City cannot simply presume that every carbon credit purchased from one of these registries will
meet the referenced criteria. On the contrary, to support such a conclusion, the City would need
to identify substantial evidence showing that each and every credit generated under each and
every protocol used by each and every registry “approved” by CARB, now or in the future,
would meet these criteria. No such evidence exists. Indeed, MM 4.7.7.1’s reliance on a
conclusive presumption is a tacit concession that no such evidence exists.

Tellingly, MM 4.7.7.1 and CARB take complete opposite approaches to review of
voluntary market carbon credits marketed by private registries. CARB does not simply presume
all credits issued by specified registries are adequate, as MM 4.7.7.1 would require the City to
do. Nor does CARB take registries at their word that all of their protocols meet state
requirements. Rather, CARB independently evaluates each protocol through a full regulatory
process in order to determine whether it complies with state standards. (See generally 17 Cal.
Code Regs. 88 95970-95972; see also Exhibit A.) Using these procedures, CARB has approved
only six protocols for use in the Cap-and-Trade system over the last 10 years. (CARB,
Compliance Offset Program, at https://wwa3.arb.ca.gov/cc/capandtrade/offsets/offsets.htm
(visited May 8, 2020).) And, as discussed below, CARB’s approved protocols remain beset by
serious questions as to their adequacy and efficacy despite this process. MM 4.7.7.1, on the other
hand, completely abandons any pretense of review or oversight. It would require the City to
accept credits generated under any protocol listed by any registry, without any review
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whatsoever of whether those credits or the protocols they were generated under satisfy the
measure’s stated criteria, and without any ability even to question whether the credit is adequate.

Second, CARB “approval” of a registry does not establish anything about the quality of
carbon credits sold by that registry on the voluntary market. The reference to CARB approval in
MM 4.7.7.1 is therefore deeply misleading.® The fact that a registry is “approved by CARB”
does not establish that voluntary market carbon credits sold by that registry satisfy the criteria
listed in MM 4.7.7.1. CARB approval of a registry to list Cap-and-Trade-compliant credits does
not entail CARB review or approval of other protocols used or credits listed by that registry;
CARB’s procedures for approving compliance protocols and authorizing registries to list credits
generated under those protocols are entirely separate. (Compare 17 Cal. Code Regs. 88 95970-
95972 [CARB compliance protocol approval process] with id., § 95986 [establishing conflict of
interest, insurance, expertise, and other business requirements for registries that list Cap-and-
Trade compliance credits].) At best, MM 4.7.7.1’s reference to “approved” registries reflects a
misinterpretation of CARB’s regulations and their application (or lack thereof) to the quality of
offsets traded on the voluntary market; at worst, it reflects an intentional effort to mislead
decision-makers and the public. Either way, the measure’s reliance on CARB “approval” is
legally erroneous. As a result, a registry’s “CARB-approved” status cannot support any
conclusion regarding the effectiveness of MM 4.7.7.1, the ability of registry credits to satisfy the
measure’s purported criteria, or the significance of the Project’s impacts after mitigation.

Third, although each private registry may use a wide range of protocols or methodologies
in determining which carbon credits to list for sale, the City cannot simply presume that
compliance with those protocols ensures compliance with the criteria that purportedly govern
MM 4.7.7.1. All GHG offsets are inherently uncertain because reductions embodied in offset
credits must be compared against what would have happened without the offset project—a
counterfactual scenario that cannot be tested because it will never happen. (See Haya et al. 2016,
attached as Exhibit B.) Studies have shown that even the Cap-and-Trade compliance protocols
adopted through CARB’s regulatory process do not result in one-for-one reductions of GHG
emissions. (Haya 2019, attached as Exhibit C; Anderson and Perkins 2017, attached as Exhibit
D.) CARB’s compliance protocols are largely based on Climate Action Reserve protocols, which
suffer from the same deficiencies. Moreover, American Carbon Standard and Verra both list
projects using United Nations Clean Development Mechanism (“CDM?”) methodologies.*

3 Notably, despite MM 4.7.7.1’s suggestion to the contrary, the “GHG RX” registry has not been
approved by CARB to handle transactions in Cap-and-Trade offsets. (California Air Resources Board,
Offset Project Registries, at https://ww3.arb.ca.gov/cc/capandtrade/offsets/reqgistries/

registries.htm (visited May 8, 2020), attached as Exhibit M.) The “GHG Rx” program was developed by
the California Air Pollution Control Officers Association, but it currently lists no available projects or
credits available for purchase, and appears for all practical purposes to be defunct. (See CAPCOA
Greenhouse Gas Reduction Exchange (GHG Rx), at www.ghgrx.org (visited May 8, 2020); attached as
Exhibit N.)

* See American Carbon Registry, Carbon Accounting, at https://americancarbonregistry.org/carbon-
accounting/old/carbon-accounting (visited May 8, 2020) (generally accepting CDM methodologies with
some additional review); Verra, Verified Carbon Standard Methodologies, at
https://verra.org/methodologies/ (visited May 8, 2020) (accepting “any methodology developed under the
[CDM] ... for projects and programs registering with VCS).
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Scientists and academic experts have long criticized CDM offset projects for their lack of
additionality and other flaws. (See, e.g., Aldy and Stavins 2012, attached as Exhibit E; Cames et
al. 2016, attached as Exhibit F; Haya 2009, attached as Exhibit G; He and Morse 2013, attached
as Exhibit H; Wara 2008, attached as Exhibit I; Zhang and Wang 2011, attached as Exhibit J.)
Carbon markets can also create perverse incentives that undermine the environmental integrity
and additionality of offsets. (Schneider & Kollmuss 2015; attached as Exhibit K.)

ii. MM 4.7.7.1 Improperly Defers Formulation of Mitigation.

Because MM 4.7.7.1 defers the identification of specific measures to offset the Project’s
GHG emissions (whether those measures are denominated “offsets” or “carbon credits”), it must
meet CEQA’s requirements for deferred mitigation. It fails to do so. MM 4.7.7.1 lacks specific
performance standards “the mitigation will achieve.” (CEQA Guidelines 8 15126.4(a)(1)(B).)
The measure’s list of basic criteria offsets and credits must satisfy does not suffice, because the
measure does not establish any performance standards governing how compliance with those
criteria will be measured. Performance standards must be specific, not so vague as to grant
officials unfettered discretion as to whether effective mitigation will be implemented at all. See
King and Gardiner Farms, 45 Cal.App.5th at 857-58. As discussed above, there is no evidence
the voluntary market registries’ processes are designed to ensure carbon credits comply with
these criteria, and the City cannot wish this lack of evidence away by “presuming” otherwise.
Nor is there any evidence the City’s Planning Official can credibly implement these criteria in
the absence of any performance standards, guidance, or relevant expertise in evaluating offset
projects or carbon credit purchases. MM 4.7.7.1 simply requires the City to presume that
whatever a developer submits is adequate. That is not a performance standard. Nor is it even an
adequate commitment to ensure mitigation is implemented. MM 4.7.7.1 is improperly deferred.

iii. MM 4.7.7.1 Improperly Defers Implementation of Mitigation.

Implementation of mitigation under MM 4.7.7.1 is also improperly deferred until after
emissions occur. Under CEQA, mitigation measures must be in place before an impact occurs;
unmitigated impacts are not permitted before mitigation is implemented. King and Gardiner
Farms, LLC v. County of Kern (2020) 45 Cal.App.5th 814, 860. Rather, “[o]nce the project
reaches the point where activity will have a significant adverse effect on the environment, the
mitigation measures must be in place.” POET, LLC v. State Air Resources Bd. (2013) 218
Cal.App.4th 681, 738. Accordingly, there must be substantial evidence that GHG reductions
embodied in offsets or carbon credits have actually occurred prior to any GHG-emitting activity.
MM 4.7.7.1 violates this requirement by allowing a developer to provide offsets or carbon
credits as a condition of issuance of a certificate of occupancy. (FEIR 1a at 756). However, a
certificate of occupancy cannot be issued until after grading and construction are complete and
the buildings are inspected. (See generally 2019 California Building Code, tit. 24, Part 2, § 111.)
By that time, all construction-related emissions will have occurred before mitigation is in
place—a clear violation of CEQA’s prohibition against deferred implementation. Moreover,
some carbon credit registries (including Climate Action Reserve) are now marketing carbon
credits based on “forecasted” emissions reductions that have not yet occurred. Reliance on such
credits—which MM 4.7.7.1 does nothing to restrict—also would violate CEQA’s requirement
that mitigation be in place before impacts occur.



iv. MM 4.7.7.1 Is Not Adequately Enforceable.

MM 4.7.7.1 improperly eliminates any role for the City in enforcing the effectiveness of
mitigation. At best, MM 4.7.7.1 relies entirely on enforcement by carbon credit registries,
without identifying any evidence as to how or whether enforcement might occur, and how or
whether City enforcement could serve as a backstop in the event registry enforcement fails. As a
result, credits under MM 4.7.7.1 are not “enforceable by an appropriate agency” as MM 4.7.7.1
purports to require. The term “agency” as used in CEQA means a public agency, not a third-
party broker of offset credits. (See, e.g., Pub. Resources Code 88 21001.1, 21004, 21062, 21063,
21065, 21069, 21070.) Public agencies are ultimately responsible under CEQA for the efficacy
and enforcement of mitigation measures. Public agencies must make findings regarding the
significance of impacts and the incorporation of feasible mitigation measures (id., 8 21081), and
must adopt mitigation monitoring and reporting plans that ensure implementation and
enforcement of mitigation (id., 8 21081.6). The City cannot delegate its basic legal
responsibilities under CEQA to developers, offset program operators, registries, or other third
parties.

Nor can MM 4.7.7.1 be deemed enforceable by virtue of any third-party agreements that
might govern the registries’ issuance of carbon credits. Under MM 4.7.7.1, it does not appear the
City would even be aware of, much less be able to monitor or enforce, any agreement between
an carbon credit project developer and the registry listing the credits. And even if any such
agreement were capable of being enforced by the registry (for example, where an offset project
violated the agreement and credits issued by that project were subsequently invalidated), MM
4.7.7.1 contains no mechanism that would require the developer to provide additional credits or
take any other action. As the California Attorney General pointed out in a recent amicus brief
addressing a substantively similar mitigation measure proposed by the County of San Diego,
such measures “lack any adequate criteria to ensure enforceability of the offsets purchased....”
(Amicus Brief of the California Attorney General in Support of Petitioners and Respondents,
Sierra Club, et al. v. County of San Diego, Cal. Ct. App., Fourth Dist., Div. 1, Case No.
D075478 (filed Oct. 29, 2019), attached as Exhibit L.) MM 4.7.7.1 improperly abdicates the
City’s basic enforcement responsibility.

v. MM 4.7.7.1 Appears to Arbitrarily Limit Mitigation Obligations to 30
Years.

Although MM 4.7.7.1 is not entirely clear on this point, it appears that the developer’s
mitigation obligations may be limited to “construction and 30-years operation [sic] of all Project
facilities.” (FEIR 1a at 756 [citing Tables 4.7-8 and 4.7-16].) Yet nothing in the FEIR appears to
limit the Project’s operations to a 30 years following buildout. Accordingly, the FEIR’s
conclusion that MM 4.7.7.1 will reduce Project emissions to “net zero” is unsupported.
Moreover, as the California Attorney General pointed out in its Sierra Club v. County of San
Diego amicus brief, developments like the Project that increase VMT result in “structural” GHG
emissions that likely will continue well beyond 2050, jeopardizing the state’s ability to meet its



long-term emissions reduction goals.® (See Exhibit L at 22-23.) Mitigation obligations must
continue throughout the life of the project.

vi. The FEIR Fails to Address Potentially Significant Impacts of
Mitigation.

The FEIR adds an entirely new mitigation strategy, but fails to address any of the
environmental impacts of that strategy. CEQA requires analysis of potentially significant impacts
that could occur from implementation of mitigation measures. (CEQA Guidelines 8
15126.4(a)(1)(D).) Two offset project types generating large shares of offsets on the voluntary
offset market globally can have significant environmental and social impacts. Large hydropower
projects often impact river water quality and river ecosystems (Haya & Parekh 2011; attached as
Exhibit O). Numerous articles have documented the impact that avoided deforestation offset
projects have had by displacing forest communities or barring forest communities from their
traditional use of the forest. (See, e.g. Kansanga & Luginaah 2019, attached as Exhibit P;
Beymer-Farris & Bassett 2012, attached as Exhibit Q.) Researchers also have identified severe
adverse environmental and social effects from international forest carbon projects. (See, e.g.,
Cavanagh & Benjaminsen 2014, attached as Exhibit R.) In the United States and around the
world, solar and wind energy projects, livestock digesters, and solid waste to energy projects—
all of which are eligible carbon offset projects under various registry protocols—can damage
wildlife habitat and increase air pollution. The FEIR’s complete omission of any analysis of
these readily foreseeable environmental impacts is legal error and also deprives the FEIR of any
evidentiary support.

c. The FEIR Must Be Recirculated for Full Public Review and Comment.

The FEIR contains significant new information and must be recirculated for public
review and comment before being considered by the City. (CEQA Guidelines § 15088.5.) The
FEIR reflects a fundamental change in how climate impacts are disclosed, analyzed, and
mitigated. Prior to release of the FEIR, environmental review for this Project assumed that all
GHG emissions with some tenuous connection to the state’s Cap-and-Trade system (what the
FEIR still misleadingly calls “capped” emissions) could be dismissed as less than significant.
Now, with the California Court of Appeal poised to rule on the correctness of this argument, the
City and the developer have switched strategies entirely, substituting a “net zero” analysis for the
EIR’s previous “capped emissions” analysis.

Recirculation is required here for at least two reasons. First, the FEIR’s new analysis,
however conditional, shows that prior versions of the EIR were fundamentally inadequate. By
including a brand new mitigation strategy in the FEIR only a few days before the Planning
Commission hearing, the City has thwarted meaningful public comment on significant new
information raising complex new issues. Recirculation is required on this basis alone. Second,
the FEIR’s new analysis in reveals that impacts previously dismissed as insignificant before
mitigation are, in fact, significant. Table 4.7-5 as it appeared in the Draft Recirculated Revised

® This aspect of the Project also deprives the FEIR’s conclusions under the second threshold of
significance for climate impacts (interference with policies or plans) of support.
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Sections of the Final Environmental Impact Report measured only “Total Uncapped” Project
emissions in applying the 10,000 MT CO2e/year significance threshold. (DRRSFEIR at 4.7-27 to
4.7-28.) The table thus concluded that emissions for 2020 through 2023 would be less than
significant without mitigation, even though “Total Capped” emissions exceeded 10,000 MT
COgze for each year. (Ibid.) The FEIR, in contrast, at least conditionally considers all Project
emissions—both “capped” and “uncapped”—in applying the 10,000 MT COze/year threshold.
By this measure, Project emissions for 2020 through 2023 would exceed the 10,000 MT CO-e
threshold in each year, and thus would be significant before mitigation. The FEIR may not
dismiss this impact by concluding that MM 4.7.7.1 will prevent any significant impact after
mitigation; the significance of impacts must be disclosed and analyzed prior to development and
incorporation of mitigation measures, not after. avoidance (See Lotus v. Department of
Transportation (2014) 223 Cal.App.4th 645, 655-58.) The FEIR must be recirculated.

I1l.  The Revised FEIR’s Continued Reliance on the Cap and Trade Program to
Cover the Vast Majority of GHG Emissions Remains Unlawful.

The Response to Comments in the Revised FEIR does not resolve the significant
critiques to the GHG analysis. In fact, it doubles down on the flawed approach of using cap and
trade as a mechanism to disguise the vast majority of GHG emissions from this Project. This
letter solely addresses a few new items included in the Revised FEIR.

Importantly, the California Air Resources Board, the agency responsible for
implementation of AB 32 and the Cap-and-Trade Program, has stated several times that the
“[Cap-and-Trade] Program does not, and was never designed to, adequately address emissions
from local projects and CEQA does not support a novel exemption for such emissions on this
ground.”® In fact, this issue was raised in the Final Statement of Reasons for the 2018 revisions
to the California Environmental Quality Act Guidelines where the Building Industry Association
made the following request:

Comment 44.37

Guideline 15064.4. Analyzing Impacts from Greenhouse Gas Emissions

Consistent with Association of Irritated Residents v. Kern County Board of Supervisors
(2017) 17 Cal.App.5th 708, the following sentence should be added at the end of subsection
(b)(3): “Project-related greenhouse gas emissions resulting from sources subject to the cap-
and-trade program shall not be considered when determining whether the project-related
emissions are significant.”’

The Natural Resources Agency emphatically rejected this comment from the Building Industry
Association in stating the following:

® Letter from California Air Resources Board to Moreno Valley, September 7, 2018, available at
https://ww3.arb.ca.gov/toxics/ttdceqalist/logisticsfeir.pdf? ga=2.143040245.1938875667.1580500719-
1770248365.1564513994.

" California Natural Resources Agency, Final Statement of Reasons for Regulatory Action Amendments
to the State CEQA Guidelines, OAL Notice File No. Z-2018-0116-12, Exhibit A. at p. 219 (November
2018) available at http://resources.ca.gov/ceqa/docs/2018 CEQA ExA FSOR.pdf.
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Response 44.37

The Agency declines to make any changes in response to this comment. The decision in
Association of Irritated Residents v. Kern County Board of Supervisors (2017) 17
Cal.App.5th 708 (“AIR v. Kern”) is from one state appellate court and has not been
consistently applied by any other appellate courts. Moreover, the Agency finds that the
case does not support the suggested addition. The holding in that case is limited to its
facts. That court held only that the CEQA Guidelines may authorize a lead agency to
determine that a project's greenhouse gas emissions will have a less than significant effect
on the environment based on the project's compliance with the Cap-and-Trade program.
The project in that case was directly regulated by the Cap-and-Trade program. The
decision did not hold that all emissions from may be subject to the Cap-and-Trade
regulation at any point in the supply chain are exempt from CEQA analysis, regardless of
how those sources are used by the project.®

The Natural Resources Agency further elaborated referencing the Air Resources Board’s letter
on the exact project studied in the Draft Recirculated FEIR.

The Agency notes that the California Air Resources Board (CARB) has prepared an
extensive legal analysis setting forth why the Cap-and-Trade program does not excuse
projects from CEQA’s analysis and mitigation requirements, including emissions from
vehicular trips or energy consumption from development projects. (This analysis,
prepared by CARB as CEQA comments regarding a major freight logistics facility, is
available at https://www.arb.ca.gov/ toxics/ttdceqalist/logisticsfeir.pdf.) The Agency
further notes that CARB’s analysis is consistent with this Agency’s discussion of how
greenhouse gas regulations factor into a CEQA analysis of greenhouse gas emissions.
(See Final Statement of Reasons (SB 97), December 2009, at p. 100 (“Lead agencies
should note ... that compliance with one requirement, affecting only one source of a
project’s emissions, may not necessarily support a conclusion that all of the project‘s
emissions are less than significant™).)

The effect of existing regulations is addressed further in the updates to Sections 15064(b)
and 15064.7 of the CEQA Guidelines.®

Thus, the agency responsible for implementation of AB 32 and the Cap-and-Trade Program, in
addition to the agency responsible for drafting the CEQA Guidelines the Draft Recirculated
FEIR relies upon for authority disagrees with the approach taken by the City to rely on Cap-and-
Trade for all transportation and energy emissions.

Instead of adhering to the position of the relevant agency, the Revised FEIR continues to
rely on two agencies that deserve no deference on this issue. But, even if these agencies positions
were entitled to deference on this issue, which they are not, the evidence in the record is flawed.
The Revised Final EIR includes new attachments A and B, which are the specific South Coast
AQMD Documents relied upon for the conclusion to support the use of cap and trade to erase

8 Id.
° Id.
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transportation and energy emissions. Importantly, both of these documents are from 2014. Since
that time, the South Coast has produced several other CEQA documents. In fact, in the most
recent document from 2020, they do not use this same approach of arguing emissions from
transportation will be addressed under the cap and trade program. See South Coast AQMD,
Phillips 66 Los Angeles Refinery Ultra Low Sulfur Diesel Project Environmental Impact Report,
available at http://www.agmd.gov/docs/default-source/ceqa/documents/permit-projects/2020/01-
feir-chapters1-7.pdf?sfvrsn=6. The Developer asked the South Coast to weigh in on its
settlement in Attachment Q, so it is unclear why the Developer failed to ask whether the South
Coast AQMD continues to use this clearly flawed cap and trade rationale for transportation and
energy-related emissions. In reviewing the other CEQA documents where the South Coast
AQMD was a lead agency, | could not find other instances of this approach being used after
2014.

In the context of the San Joaquin Valley APCD document, the Revised FEIR fails to
explain the relevance of an agency interpretation that has no nexus to this Project. Because of
this, the City must recirculate a Draft EIR to properly disclose the significant climate pollution
impacts from this Project.

IV.  The FEIR Must Be Recirculated Before Project Approval and Certification.

Under CEQA, an EIR must be re-circulated for review and comment whenever
significant new information becomes known to the lead agency and is added to the EIR after
public notice of the availability of the draft document has been made, and before the EIR is
certified. Pub. Res. Code 8§ 21092.1. Under such circumstances the lead agency is specifically
required to re-notice the environmental review document to the public and all responsible
agencies, and is required to obtain comments from the same, before certifying the document’s
impacts and alternatives analyses as well as any mitigation measures. See id.; see also, Pub. Res.
Code § 21153. A lead agency’s decision not to recirculate an EIR must be supported by
substantial evidence. Cal. Code Regs. tit. 14 (“CEQA Guidelines” or “Guidelines”) § 15088.5(e).
“Significant new information” includes any information regarding changes in the environmental
setting of the project under review. Guidelines § 15088.5(a). It also includes information or data
that has been added to the EIR and is considered “significant” because it deviates from that
which was presented in the draft document, depriving the public from a meaningful opportunity
to comment upon a significant environmental effect of the project, or a feasible way to mitigate
or avoid such an effect at the time of circulation of the draft. 1d. Some examples of significant
new information provided in the CEQA Guidelines are: “(1) information relating to a new
significant environmental impact that would result from the project or a new mitigation measure;
(2) a substantial increase in the severity of an environmental impact [that] would result unless
mitigation measures are adopted; and (3) any feasible alternative or mitigation measure
considerably different from others previously analyzed ...” Guidelines § 15088.5 (a)(1)-(3).
Recirculation is further required where the draft EIR is “so fundamentally and basically
inadequate and conclusory in nature that meaningful public review and comment were
precluded.” Guidelines § 15088.5 (a).

The required re-noticing and new comment period for a re-circulated EIR is essential to
meeting CEQA’s procedural and substantive environmental review requirements, as the EIR’s
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assessment of a project’s impacts, mitigation measures and alternatives and the public’s
opportunity to weigh in on the same is at the heart of CEQA. Laurel Heights Improvement Assn.
v. Regents of University of California (1993) 6 Cal.4th 1112, 1123. Where new information is
added to an EIR in such a way as to highlight informational deficiencies in the draft document’s
environmental impacts, mitigation and alternatives analyses, the public must be allowed the
opportunity and additional time to comment on the changes made in the final document’s
analyses. Moreover, where significant new information that is added to the EIR’s assessment of a
particular impact area falls within the purview of another responsible agency’s area of expertise
that agency must also be allowed a meaningful opportunity to review and respond to such new
information and any changes implicated in the EIR’s analyses.

While re-circulation is indeed an exception and not the rule in the preparation of final
environmental review documents, it is an exception that must be invoked here — where the
absence of significant information rendered the draft EIR ineffective in meeting CEQA’s
substantive mandates, and now, where included, the addition of significant new information
substantially changes the FEIR’s analyses and conclusions regarding the Project’s impacts,
feasible alternatives and required mitigation. Laurel Heights Improvement Assn. v. Regents of
Univ. of Cal. (1993) 6 Cal.4th 1112, 1132. As stated in numerous comments to the various
versions of the EIR, that document failed to provide critical information regarding the project
area and scope of the project’s impacts; it failed to adequately describe fundamental information
relating to the phasing and timing of the project’s massive structural and infrastructural
developments; it lacked adequate detail specifically regarding the construction and operations
phases of the project; and it contained analyses and mitigation measures relating to the Project’s
air quality, traffic, human health and biological resources impacts based on outdated or
inapplicable studies and data. In some instances the Revised FEIR erratically and arbitrarily
includes selective new data into its analysis of the Project’s impacts and mitigation measures,
and in others critical information remains absent from the document. Whether referenced in the
Revised FEIR as new information, or wholly omitted from the document’s analyses, the addition
of such information is essential to the public’s ability to participate in the environmental review
process. The Revised FEIR must therefore be re-drafted and re-circulated document to provide
the public at large and the Project’s numerous other responsible agencies with more time to
review and analyze the Project’s impacts and to assess or prescribe necessary mitigation measure
to minimize those impacts. The City cannot render a determination on the issuance of the project
approvals under consideration until such recirculation occurs, and CEQA compliance is assured.

V. The Draft Statement of Overriding Considerations is Unsupported by
Substantial Evidence and Fails To Justify the Project’s Significant Impacts
and Interference with Health Protective Air Quality Standards Attainment

The Statement of Overriding Considerations is insufficient to justify the Project’s
significant and unavoidable impacts for the reasons explained below. The statement’s terms are
insufficiently analyzed in both the draft EIR and in the Revised FEIR. Moreover because the
Revised FEIR as a whole suffers from serious deficiencies that taint the whole of the analyses
contained in the document, the draft statement cannot adequately weigh the Project’s adverse,
significant impacts with the espoused benefits from the Project contained in any statement of
overriding considerations. Vedanta Society of So. California v. California Quartet, Ltd. (2000)
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84 Cal.App.4th 517, 530 (a project with significant and unmitigated environmental impacts can
only be approved when “the elected decision makers have their noses rubbed” in the Project’s
environmental effects, and still vote to move forward). As such the statement and its purported
benefits must be rejected.

As the lead agency for the Project, if the City is to approve a project of this magnitude,
and with the unmitigated significant environmental and human health impacts that the Project
will cause, it “must adopt a statement of overriding considerations.” Pub Res. Code § 21081,
subd. (b); Guidelines, § 15093. In contrast with mitigation and feasibility findings, overriding
considerations can be “larger, more general reasons for approving the project, such as the need to
create new jobs, provide housing, generate taxes, and the like.” Concerned Citizens of South
Central L.A. v. Los Angeles Unified School Dist. (1994) 24 Cal.App.4th 826, 847. Yet, like
mitigation and feasibility studies, a statement of overriding consideration is also subject to a
substantial evidence standard of review. Sierra Club v. Contra Costa County (1992) 10
Cal.App.4th 1212, 1223; Guidelines 8§ 15093, subd. (b).” Thus, an agency's unsupported claim
that the project will confer general benefits is insufficient, and the asserted overriding
considerations must be supported by substantial evidence in the FEIR or somewhere in the
record. Sierra Club v. Contra Costa County (1992) 10 Cal.App.4th 1212, 1223; Guidelines §
15093, subd. (b).”

As part of the EIR review process, statements of overriding consideration are intended to
“vindicate the ‘right of the public to be informed in such a way that it can intelligently weigh the
environmental consequences’ of a proposed project[;]” and they must make a good-faith effort to
inform the public of the risks and potential benefits of the Project whose approval is proposed.
Woodward Park Homeowners Ass'n, Inc. v. City of Fresno (2007) 150 Cal.App.4th 683, 717-718
(citing Karlson v. City of Camarillo (1980) 100 Cal.App.3d 789, 804).

In accordance with this standard, before approving the Project and the FEIR the City
must show that it has considered each of the Project’s significant and unavoidable impacts in
light of each of the alleged overriding considerations that it asserts will justify those impacts.
Cherry Valley Pass Acres & Neighbors v. City of Beaumont (2010) 190 Cal.App.4th 316, 357
(upholding a statement of overriding consideration on the basis that “the City found the project
had eight benefits, each of which *separately and individually’ outweighed its unavoidable
impacts). Thus, the City must specifically consider and set forth overriding considerations to
justify the Project’s significant and unavoidable direct indirect and cumulative impacts in each of
the following areas: aesthetics, land use and biological resources, noise, traffic and air quality.

The statement of overriding consideration attached to the FEIR asserts two general areas
of benefits that it asserts outweigh the Project’s significant and detrimental, un-mitigated
impacts: (1) an increase in jobs that improves the job to housing ratio in the City of Moreno
Valley, and (2) an increase the in the City’s overall tax revenue, which could be used to improve
schools and confer other public benefits to the residents of the City. Any additional public
benefits that the draft statement assumes may result from approval of the Project flow from one
of those two underlying considerations.

These two alleged benefits are, however, based on erroneous assumptions that (a) the
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Project will bring secure, desirable and certain jobs to the City of Moreno Valley; and (b) that the
environmental degradation caused by the Project’s significant and unavoidable impacts will not
outweigh the benefits conferred by the Project in monetary terms, or based on any other form of
valuation methodologies. While the draft statement sites thoroughly to “appendix O the Fiscal
and Economic Impact Study, it fails to account for aspects of the job market that will
undoubtedly impact the nature and desirability of the jobs made available at the Project, if it is
approved, constructed and permitted to operate. Just some of these unmentioned aspects include
trends towards employing largely contract, part-time or temporary or short-term labor to fill the
jobs created by the WLC. Indeed the study is based on an assumption that either the WLC or
other logistics uses will result in the permanent employment of .5 employees per 1,000 building
square feet. Appendix O, at 20. Yet the study fails to calculate what the rate of employment
would be if some or all of those jobs were characterized as part-time or temporary contract labor
employment.

The draft statement of overriding considerations similarly fails to account for any
discrepancy in full-time vs. part time, temporary or contract jobs. Moreover, additional aspects
of job desirability including working conditions for laborers employed at the WLC or similar
logistics enterprises that would operate in the project area are left wholly omitted from both the
Appendix O study and the statement, and to the extent the draft statement relies on the
development agreement to ensure that such jobs are actually ensured, such assurances are
illusory as the development agreement terms remain unclear.

The draft statement of overriding considerations also fails to adequately quantify, either
monetarily or based on some other form of valuation method, the consequences of the Project’s
impacts, specifically including its impacts to human health, the environment and invaluable
threatened and endangered biological resources that surround the proposed project area.

Weighing the Project’s true impacts against its purported benefits is a critical
environmental review requirement. See Woodward Park Homeowners Ass'n, Inc. v. City of
Fresno,150 Cal.App.4th, 720. The City must therefore engage in a good faith effort to
thoroughly analyze of the full scope of the impacts for which the statement of overriding
consideration is being offered.

Doing so here would involve some process by which to measure conclusory statements
that fully contradict the evidence on the record, such as the statement that the Project will
improve health public health. Draft Statement of Overrid., at 209.

Finally, the draft statement of overriding considerations fails to justify the Project’s
impediment to the South Coast Air Basin achieving federal and state NAAQS, and it’s steady,
foreseeable future contribution to the region’s ability to meet Air Quality Management Plan
targets, which are essential to ensuring compliance with state and federal law. The statement of
overriding consideration cannot, in essence justify the Project’s apparent conflict of potentially
causing violations of air quality standards, which carry severe economic sanctions for the 18
million people living the South Coast Air Basin based on parochial economic justifications for
one city.
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For these reasons stated herein and because the alleged Project benefits included in the
draft statement of overriding consideration run counter to the evidence on the record, the City
cannot approve the Project, and cannot certify the Revised FEIR as an informational document.

Given the limited time, this comment only raises some of the issues that are of concern
related to this project. We appreciate your consideration of these comments. Please do not
hesitate to contact us at amartinez@earthjustice.org if you have questions about this comment

letter.

Sincerely,

Adriano L. Martinez
Earthjustice

The following Exhibits have been emailed to the Planning Commission for Review.

Exhibit List
(All exhibits submitted in electronic format)
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© EARTHIUSTICE

May 14, 2020

Ms. Julia Descoteaux
Associate Planner
City of Moreno Valley
juliad@moval.org

Re: NOTICE OF COMPLETION - Revised Final Environmental Impact Report
(Revised Final EIR) (2012021045); Agenda Item No. 2 on May 14, 2020
Planning Commission Meeting (World Logistics Center Project Development
Agreement, Tentative Parcel Map for Finance and Conveyance Purposes only
with Certification of the Recirculated Revised Final Environmental Impact
Report)

Dear Ms. Descoteaux:

| respectfully submit the following comments to the 2020 Revised Final Environmental
Impact Report (“Revised FEIR”) for the World Logistics Center Project (“WLC” or “Project”),
in addition to the World Logistics Center Project Development Agreement, Tentative Parcel Map
for Finance and Conveyance Purposes Only. Please present these comments and the attachments
to the Planning Commission prior to hearing this matter.

As described in the Revised FEIR, this Project entails construction of the largest
warehouse development in the nation. For a development of this magnitude, it is vital to properly
disclose the environmental consequences of the proposed action and to identify and adopt all
feasible mitigation measures and alternatives. Unfortunately, the Revised FEIR continues to fail
in its duty to comply with the California Environmental Quality Act (“CEQA”). As such, the
City cannot rely on the environmental review contained in the document for the purpose of
Project approval, and must require preparation and circulation of a new Recirculated Draft
Environmental Impact Report (“Recirculated DEIR”) to allow the public and decision-makers an
opportunity for meaningful review of the Project’s impacts, prior to issuing any Project
approvals.

l. The Air Quality Analysis Continues To Be Flawed.

The various versions of the EIR constantly have sought to understate air quality impacts
from this project. But, high levels of emissions and impacts will result from this Project. The
thousands of trucks and other vehicles associated with this project will harm a large area of the
region with impacts to local residents in the project vicinity most acutely. The decision on this
Project is being based on a flawed air quality analysis.

For example, the Statement of Overriding Considerations concludes “[c]urrently, the
2016 AQMP is being reviewed by the U.S. EPA and CARB. Until the approval of the EPA and
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CARB, the current regional air quality plan is the Final 2012 AQMP adopted by the SCAQMD
on December 7, 2012. Therefore, consistency analysis with the 2016 AQMP has not been
included.” Statement of Overriding Considerations, at 151. This is wrong. The EPA approved the
2016 AQMP on October 1, 2019. 84 Fed. Reg. 52005 (Oct. 1, 2019). Therefore, the EIR must
analyze the projects compliance against the 2016 AQMP. Moreover, conclusory statements
about compliance with the 2016 AQMP are not sufficient. The Revised FEIR and the Statement
of Overriding Considerations must actually analyze compliance with this most recently approved
air plan.

The Revised FEIR also continues to ignore the feasibility of implementing zero-emission
technologies, including zero-emission trucks — amongst many classes (ie class 2-8) — as a
mitigation measure. The Revised FEIR notes “[t]he mitigation measures adopted included some
of the suggestions from [California Air Resources Board’s (“CARB”)] previous letters, but do
not include the zero-emission technology requirements. Subsequent environmental review may
require that specific technology that work with future users be required as condition of approval,
but a broad requirement that unknown future users use a specific technology is not currently
feasible since current zero-emission technology is very limited in medium-duty and heavy-duty
trucks.” Revised FEIR, at 89.

The Revised FEIR’s dismissal of zero-emissions technologies for a project that spans
decades based on an analysis from the past is not supported by CEQA. The Revised FEIR notes
that “[t]he status of zero-emission technology was addressed in the responses to both of CARB’s
previous letters. Essentially, as CARB’s ongoing multi-year planning (not implementation) effort
on the Sustainable Freight Plan to lay out pathways to get to a zero-emission freight sector
demonstrates, there are no commercially available technology zero-emission on-road heavy-duty
trucks available and as CARB’s own progress report on heavy-duty technology and fuels
assessment states zero- and non-zero emission technologies are still at the demonstration phase.”
Revised FEIR, at 89. This basis is largely based on an analysis completed by CARB in 2015.

In fact in a more recent fact sheet from the Air Resources Board, the commercial
availability is answered with the following:

Are any zero-emission trucks commercial available?

There are more than 70 different models of zero-emission vans, trucks, and buses that
already are commercially available from several manufacturers. Most trucks and vans
operate less than 100 miles per day and several zero-emission configurations are
available to serve that need. As technology advances, zero-emission trucks will become
suitable for more applications. Most major truck manufacturers have announced plans to
introduce market ready zero-emission trucks in the near future.

California Air Resources Board, Advanced Clean Trucks Accelerating Zero-Emission Truck
Markets, available at https://ww?2.arb.ca.gov/sites/default/files/2019-07/190521factsheet.pdf. In
fact, CARB feels comfortable enough with this feasibility of zero-emission trucks that next
month it will adopt the Advanced Clean Trucks Rule, which will require manufacturers to
produce zero-emission trucks starting as soon as 2024. The Revised FEIR never explains with
substantial evidence why zero-emission trucks for any of the classes that will visit this Project
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are infeasible to be used at the project start for a portion (or all) of the trucks servicing the new
warehouses as they are built. And the Revised FEIR also does not provide substantial evidence
why these zero-emission technologies cannot be used out into the future when CARB will
require manufacturers to make zero-emission trucks across a broad class of trucks. See CARB,
Proposed Amendments to the Proposed Clean Trucks Regulation, available at
https://wwa3.arb.ca.gov/regact/2019/act2019/30daynotice.pdf. The Revised FEIR failure to
address new data on feasibility of zero-emission trucks, including addressing the forthcoming
sales mandate from CARB, violates CEQA.

1. The Revised FEIR Fails to Adequately Disclose, Analyze the Significance of, and
Provide Mitigation for the Project’s Significant Climate Impacts.

The City’s review of this Project’s climate and greenhouse gas (“GHG”) emissions
impacts has always been fatally flawed, as outlined in numerous prior comment letters, which are
hereby incorporated by reference. The sufficiency of that analysis is now pending before the
California Court of Appeal. Now, in a final EIR released only days before the Planning
Commission once again considers Project-related approvals, the City and developer have
proposed an entirely new strategy for analyzing and mitigating GHG emissions. The new
strategy, like the old, fails to satisfy CEQA’s requirements.

a. Legal Standards

The City’s determinations regarding the significance of greenhouse gas (“GHG”)
emissions and the effectiveness of mitigation must be based on a correct interpretation of the
law. (See, e.g., City of San Diego v. Board of Trustees of California State University (2015) 61
Cal.4th 945, 956 [agency’s use of erroneous legal standard constitutes a failure to proceed in a
manner required by law].) Moreover, because the FEIR continues to use a quantitative threshold
as the basis for its significance determination,* there must be specific, quantitative evidence to
support a conclusion that mitigation measure (“MM?”) 4.7.7.1 will actually reduce Project
emissions sufficiently to achieve compliance with that threshold. (See Center for Biological
Diversity v. California Department of Fish & Wildlife (2015) 62 Cal.4th 204, 227-28.) And even
to the extent the FEIR is still relying on the prior threshold of 10,000 metric tons CO2-equivalent
(“MM CO2e”) per year, the same quantitative evidentiary standard controls.

CEQA establishes strict standards for mitigation. “Mitigation measures must be fully
enforceable through permit conditions, agreements, or other legally binding instruments.” CEQA
Guidelines 8 15126.4(a)(2). Development of specific mitigation measures may be deferred only
if the agency makes an enforceable commitment to mitigation and adopts specific performance

! The EIR contains two independent thresholds of significance. (See Draft Recirculated Revised
Sections of the Final Environmental Impact Report at 4.7-18.) Exceedance of either threshold
would result in significant climate impacts. Accordingly, the City and developer may not dismiss
fatal flaws in the EIR’s analysis of one threshold by attempting after the fact to rely solely on the
other.
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standards that measures must meet. (CEQA Guidelines § 15126.4(a)(1)(B); King and Gardiner
Farms, LLC v. County of Kern (2020) 45 Cal.App.5th 814, 857-58.)

Proposals for the use of offsets or carbon credits as CEQA mitigation must be evaluated
in light of other state statutes addressing these instruments. When it adopted Assembly Bill 32
(“AB 327) in 2006, the Legislature established standards for greenhouse gas offsets used in any
statewide Cap-and-Trade system: (1) they must be “real, permanent, quantifiable, verifiable,”
and “enforceable” by the California Air Resources Board (“CARB”); and (2) they must be “in
addition to any greenhouse gas emission reduction otherwise required by law or regulation, and
any other greenhouse gas emission reduction that otherwise would occur.” (Health & Safety
Code, 8 38562(d)(1), (2).) CARB adopted regulations applying these standards to carbon credits
issued by private “registries”—essentially carbon market brokers—who wish to sell credits for
use within the Cap-and-Trade system. (See Cal. Code Regs., tit. 17, 88 95970(a), 95971, 95972.)

Evaluating compliance with these standards requires substantial expertise and rigorous
analysis. CARB follows a detailed regulatory process in an effort to establish that offset
“protocols”? intended for Cap-and-Trade compliance meet statutory and regulatory requirements.
(See CARB, California Air Resources Board’s Process for the Review and Approval of
Compliance Offset Protocols in Support of the Cap and Trade Regulation (May 2013), at
https://wwa3.arb.ca.gov/cc/capandtrade/compliance-offset-protocol-process.pdf (visited May 10,
2020); attached as Exhibit A.) Offset credits must represent greenhouse gas reductions that are
“permanent” (i.e., will last at least 100 years), “conservatively quantified to ensure that only real
reductions are credited,” independently verifiable, and enforceable through “clear monitoring
requirements that can be ... enforced by ARB.” (AR 1383:66171.) Offsets also must be
“additional, or beyond any reduction required through regulation or action that would have
otherwise occurred in a conservative business-as-usual scenario”; this would exclude any
“project type that includes technology or GHG abatement practices that are already widely
used.” (Ibid.; see also id., pp. 66174-75.)

b. Mitigation Measure 4.7.7.1 Fails to Satisfy CEQA’s Requirements

MM 4.7.7.1 falls far short of CEQA’s standards for adequate mitigation. Any finding that
the Project’s climate impacts would be less than significant based on implementation of MM
4.7.7.1 would lack both evidentiary and legal support.

i. Mitigation Measure 4.7.7.1 Cannot Support a Conclusion that the
Project’s GHG Emissions Will Be Less Than Significant.

MM 4.7.7.1 proposes that the Project’s massive GHG emissions be mitigated through
“proof” of either “offsets” or “carbon credits.” (FEIR la at 755-56.) As a threshold matter, the

2 “Protocols” are, in effect, the rules offset projects must follow. CARB defines an “offset
protocol” as “a documented set of procedures and requirements to quantify ongoing GHG
reductions or GHG removal enhancements achieved by an offset project and calculate the project
baseline. Offset protocols specify relevant data collection and monitoring procedures, emission
factors, and conservatively account for uncertainty and activity-shifting and market-shifting
leakage risks associated with an offset project.” (Cal. Code Regs., tit. 17, § 95802.)
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difference between “offsets” and “carbon credits” is not explained. “Offsets” appear to be
purported GHG reductions from projects other than those listed by a registry or conducted
pursuant to any established protocol or other recognized mechanism for reducing emissions. Yet
MM 4.7.7.1 provides no standards for the City’s Planning Official to use in determining whether
such “offsets” are “real, permanent, additional, quantifiable, verifiable, and enforceable by an
appropriate agency.” These determinations require rigorous, transparent review and substantial
expertise, as reflected in CARB’s Cap-and-Trade regulations and protocol review process. There
is no evidence that “the City’s Planning Official” has the expertise or capacity to ensure
compliance with or enforcement of these standards. Nor does MM 4.7.7.1 provide any
performance standards to guide the Planning Official’s determinations. It also appears that the
Planning Official would reach his or her determinations without any public or expert review—in
short, without any transparency whatsoever. Finally, to the extent MM 4.7.7.1 would apply
similar criteria to “offsets” and “carbon credits,” it cannot ensure compliance with those criteria
for the reasons discussed below As a result, MM 4.7.7.1’s reliance on “offsets” is vague,
unenforceable, ineffective, improperly deferred, and inadequate under CEQA.

The “carbon credits” provisions of MM 4.7.7.1 similarly are unsupported by either law or
evidence.

First, there is no evidence MM 4.7.7.1 will result in effective mitigation. Although MM
4.7.7.1 lists the basic criteria required under Health and Safety Code section 38562(d)(1) and (2),
it requires the City to “conclusively presume[]” that these criteria are satisfied by any offset
credit purchased from *“a carbon registry approved by the California Air Resources Board.”
(FEIR 1a at 756 [listing without limitation “Climate Action Reserve, American Carbon Registry,
Verra [formerly Verified Carbon Standard] or GHG Reduction Exchange (GHG RX)”].) The
City cannot simply presume that every carbon credit purchased from one of these registries will
meet the referenced criteria. On the contrary, to support such a conclusion, the City would need
to identify substantial evidence showing that each and every credit generated under each and
every protocol used by each and every registry “approved” by CARB, now or in the future,
would meet these criteria. No such evidence exists. Indeed, MM 4.7.7.1’s reliance on a
conclusive presumption is a tacit concession that no such evidence exists.

Tellingly, MM 4.7.7.1 and CARB take complete opposite approaches to review of
voluntary market carbon credits marketed by private registries. CARB does not simply presume
all credits issued by specified registries are adequate, as MM 4.7.7.1 would require the City to
do. Nor does CARB take registries at their word that all of their protocols meet state
requirements. Rather, CARB independently evaluates each protocol through a full regulatory
process in order to determine whether it complies with state standards. (See generally 17 Cal.
Code Regs. 88 95970-95972; see also Exhibit A.) Using these procedures, CARB has approved
only six protocols for use in the Cap-and-Trade system over the last 10 years. (CARB,
Compliance Offset Program, at https://wwa3.arb.ca.gov/cc/capandtrade/offsets/offsets.htm
(visited May 8, 2020).) And, as discussed below, CARB’s approved protocols remain beset by
serious questions as to their adequacy and efficacy despite this process. MM 4.7.7.1, on the other
hand, completely abandons any pretense of review or oversight. It would require the City to
accept credits generated under any protocol listed by any registry, without any review
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whatsoever of whether those credits or the protocols they were generated under satisfy the
measure’s stated criteria, and without any ability even to question whether the credit is adequate.

Second, CARB “approval” of a registry does not establish anything about the quality of
carbon credits sold by that registry on the voluntary market. The reference to CARB approval in
MM 4.7.7.1 is therefore deeply misleading.® The fact that a registry is “approved by CARB”
does not establish that voluntary market carbon credits sold by that registry satisfy the criteria
listed in MM 4.7.7.1. CARB approval of a registry to list Cap-and-Trade-compliant credits does
not entail CARB review or approval of other protocols used or credits listed by that registry;
CARB’s procedures for approving compliance protocols and authorizing registries to list credits
generated under those protocols are entirely separate. (Compare 17 Cal. Code Regs. 88 95970-
95972 [CARB compliance protocol approval process] with id., § 95986 [establishing conflict of
interest, insurance, expertise, and other business requirements for registries that list Cap-and-
Trade compliance credits].) At best, MM 4.7.7.1’s reference to “approved” registries reflects a
misinterpretation of CARB’s regulations and their application (or lack thereof) to the quality of
offsets traded on the voluntary market; at worst, it reflects an intentional effort to mislead
decision-makers and the public. Either way, the measure’s reliance on CARB “approval” is
legally erroneous. As a result, a registry’s “CARB-approved” status cannot support any
conclusion regarding the effectiveness of MM 4.7.7.1, the ability of registry credits to satisfy the
measure’s purported criteria, or the significance of the Project’s impacts after mitigation.

Third, although each private registry may use a wide range of protocols or methodologies
in determining which carbon credits to list for sale, the City cannot simply presume that
compliance with those protocols ensures compliance with the criteria that purportedly govern
MM 4.7.7.1. All GHG offsets are inherently uncertain because reductions embodied in offset
credits must be compared against what would have happened without the offset project—a
counterfactual scenario that cannot be tested because it will never happen. (See Haya et al. 2016,
attached as Exhibit B.) Studies have shown that even the Cap-and-Trade compliance protocols
adopted through CARB’s regulatory process do not result in one-for-one reductions of GHG
emissions. (Haya 2019, attached as Exhibit C; Anderson and Perkins 2017, attached as Exhibit
D.) CARB’s compliance protocols are largely based on Climate Action Reserve protocols, which
suffer from the same deficiencies. Moreover, American Carbon Standard and Verra both list
projects using United Nations Clean Development Mechanism (“CDM?”) methodologies.*

3 Notably, despite MM 4.7.7.1’s suggestion to the contrary, the “GHG RX” registry has not been
approved by CARB to handle transactions in Cap-and-Trade offsets. (California Air Resources Board,
Offset Project Registries, at https://ww3.arb.ca.gov/cc/capandtrade/offsets/reqgistries/

registries.htm (visited May 8, 2020), attached as Exhibit M.) The “GHG Rx” program was developed by
the California Air Pollution Control Officers Association, but it currently lists no available projects or
credits available for purchase, and appears for all practical purposes to be defunct. (See CAPCOA
Greenhouse Gas Reduction Exchange (GHG Rx), at www.ghgrx.org (visited May 8, 2020); attached as
Exhibit N.)

* See American Carbon Registry, Carbon Accounting, at https://americancarbonregistry.org/carbon-
accounting/old/carbon-accounting (visited May 8, 2020) (generally accepting CDM methodologies with
some additional review); Verra, Verified Carbon Standard Methodologies, at
https://verra.org/methodologies/ (visited May 8, 2020) (accepting “any methodology developed under the
[CDM] ... for projects and programs registering with VCS).
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Scientists and academic experts have long criticized CDM offset projects for their lack of
additionality and other flaws. (See, e.g., Aldy and Stavins 2012, attached as Exhibit E; Cames et
al. 2016, attached as Exhibit F; Haya 2009, attached as Exhibit G; He and Morse 2013, attached
as Exhibit H; Wara 2008, attached as Exhibit I; Zhang and Wang 2011, attached as Exhibit J.)
Carbon markets can also create perverse incentives that undermine the environmental integrity
and additionality of offsets. (Schneider & Kollmuss 2015; attached as Exhibit K.)

ii. MM 4.7.7.1 Improperly Defers Formulation of Mitigation.

Because MM 4.7.7.1 defers the identification of specific measures to offset the Project’s
GHG emissions (whether those measures are denominated “offsets” or “carbon credits”), it must
meet CEQA’s requirements for deferred mitigation. It fails to do so. MM 4.7.7.1 lacks specific
performance standards “the mitigation will achieve.” (CEQA Guidelines 8 15126.4(a)(1)(B).)
The measure’s list of basic criteria offsets and credits must satisfy does not suffice, because the
measure does not establish any performance standards governing how compliance with those
criteria will be measured. Performance standards must be specific, not so vague as to grant
officials unfettered discretion as to whether effective mitigation will be implemented at all. See
King and Gardiner Farms, 45 Cal.App.5th at 857-58. As discussed above, there is no evidence
the voluntary market registries’ processes are designed to ensure carbon credits comply with
these criteria, and the City cannot wish this lack of evidence away by “presuming” otherwise.
Nor is there any evidence the City’s Planning Official can credibly implement these criteria in
the absence of any performance standards, guidance, or relevant expertise in evaluating offset
projects or carbon credit purchases. MM 4.7.7.1 simply requires the City to presume that
whatever a developer submits is adequate. That is not a performance standard. Nor is it even an
adequate commitment to ensure mitigation is implemented. MM 4.7.7.1 is improperly deferred.

iii. MM 4.7.7.1 Improperly Defers Implementation of Mitigation.

Implementation of mitigation under MM 4.7.7.1 is also improperly deferred until after
emissions occur. Under CEQA, mitigation measures must be in place before an impact occurs;
unmitigated impacts are not permitted before mitigation is implemented. King and Gardiner
Farms, LLC v. County of Kern (2020) 45 Cal.App.5th 814, 860. Rather, “[o]nce the project
reaches the point where activity will have a significant adverse effect on the environment, the
mitigation measures must be in place.” POET, LLC v. State Air Resources Bd. (2013) 218
Cal.App.4th 681, 738. Accordingly, there must be substantial evidence that GHG reductions
embodied in offsets or carbon credits have actually occurred prior to any GHG-emitting activity.
MM 4.7.7.1 violates this requirement by allowing a developer to provide offsets or carbon
credits as a condition of issuance of a certificate of occupancy. (FEIR 1a at 756). However, a
certificate of occupancy cannot be issued until after grading and construction are complete and
the buildings are inspected. (See generally 2019 California Building Code, tit. 24, Part 2, § 111.)
By that time, all construction-related emissions will have occurred before mitigation is in
place—a clear violation of CEQA’s prohibition against deferred implementation. Moreover,
some carbon credit registries (including Climate Action Reserve) are now marketing carbon
credits based on “forecasted” emissions reductions that have not yet occurred. Reliance on such
credits—which MM 4.7.7.1 does nothing to restrict—also would violate CEQA’s requirement
that mitigation be in place before impacts occur.



iv. MM 4.7.7.1 Is Not Adequately Enforceable.

MM 4.7.7.1 improperly eliminates any role for the City in enforcing the effectiveness of
mitigation. At best, MM 4.7.7.1 relies entirely on enforcement by carbon credit registries,
without identifying any evidence as to how or whether enforcement might occur, and how or
whether City enforcement could serve as a backstop in the event registry enforcement fails. As a
result, credits under MM 4.7.7.1 are not “enforceable by an appropriate agency” as MM 4.7.7.1
purports to require. The term “agency” as used in CEQA means a public agency, not a third-
party broker of offset credits. (See, e.g., Pub. Resources Code 88 21001.1, 21004, 21062, 21063,
21065, 21069, 21070.) Public agencies are ultimately responsible under CEQA for the efficacy
and enforcement of mitigation measures. Public agencies must make findings regarding the
significance of impacts and the incorporation of feasible mitigation measures (id., 8 21081), and
must adopt mitigation monitoring and reporting plans that ensure implementation and
enforcement of mitigation (id., 8 21081.6). The City cannot delegate its basic legal
responsibilities under CEQA to developers, offset program operators, registries, or other third
parties.

Nor can MM 4.7.7.1 be deemed enforceable by virtue of any third-party agreements that
might govern the registries’ issuance of carbon credits. Under MM 4.7.7.1, it does not appear the
City would even be aware of, much less be able to monitor or enforce, any agreement between
an carbon credit project developer and the registry listing the credits. And even if any such
agreement were capable of being enforced by the registry (for example, where an offset project
violated the agreement and credits issued by that project were subsequently invalidated), MM
4.7.7.1 contains no mechanism that would require the developer to provide additional credits or
take any other action. As the California Attorney General pointed out in a recent amicus brief
addressing a substantively similar mitigation measure proposed by the County of San Diego,
such measures “lack any adequate criteria to ensure enforceability of the offsets purchased....”
(Amicus Brief of the California Attorney General in Support of Petitioners and Respondents,
Sierra Club, et al. v. County of San Diego, Cal. Ct. App., Fourth Dist., Div. 1, Case No.
D075478 (filed Oct. 29, 2019), attached as Exhibit L.) MM 4.7.7.1 improperly abdicates the
City’s basic enforcement responsibility.

v. MM 4.7.7.1 Appears to Arbitrarily Limit Mitigation Obligations to 30
Years.

Although MM 4.7.7.1 is not entirely clear on this point, it appears that the developer’s
mitigation obligations may be limited to “construction and 30-years operation [sic] of all Project
facilities.” (FEIR 1a at 756 [citing Tables 4.7-8 and 4.7-16].) Yet nothing in the FEIR appears to
limit the Project’s operations to a 30 years following buildout. Accordingly, the FEIR’s
conclusion that MM 4.7.7.1 will reduce Project emissions to “net zero” is unsupported.
Moreover, as the California Attorney General pointed out in its Sierra Club v. County of San
Diego amicus brief, developments like the Project that increase VMT result in “structural” GHG
emissions that likely will continue well beyond 2050, jeopardizing the state’s ability to meet its



long-term emissions reduction goals.® (See Exhibit L at 22-23.) Mitigation obligations must
continue throughout the life of the project.

vi. The FEIR Fails to Address Potentially Significant Impacts of
Mitigation.

The FEIR adds an entirely new mitigation strategy, but fails to address any of the
environmental impacts of that strategy. CEQA requires analysis of potentially significant impacts
that could occur from implementation of mitigation measures. (CEQA Guidelines 8
15126.4(a)(1)(D).) Two offset project types generating large shares of offsets on the voluntary
offset market globally can have significant environmental and social impacts. Large hydropower
projects often impact river water quality and river ecosystems (Haya & Parekh 2011; attached as
Exhibit O). Numerous articles have documented the impact that avoided deforestation offset
projects have had by displacing forest communities or barring forest communities from their
traditional use of the forest. (See, e.g. Kansanga & Luginaah 2019, attached as Exhibit P;
Beymer-Farris & Bassett 2012, attached as Exhibit Q.) Researchers also have identified severe
adverse environmental and social effects from international forest carbon projects. (See, e.g.,
Cavanagh & Benjaminsen 2014, attached as Exhibit R.) In the United States and around the
world, solar and wind energy projects, livestock digesters, and solid waste to energy projects—
all of which are eligible carbon offset projects under various registry protocols—can damage
wildlife habitat and increase air pollution. The FEIR’s complete omission of any analysis of
these readily foreseeable environmental impacts is legal error and also deprives the FEIR of any
evidentiary support.

c. The FEIR Must Be Recirculated for Full Public Review and Comment.

The FEIR contains significant new information and must be recirculated for public
review and comment before being considered by the City. (CEQA Guidelines § 15088.5.) The
FEIR reflects a fundamental change in how climate impacts are disclosed, analyzed, and
mitigated. Prior to release of the FEIR, environmental review for this Project assumed that all
GHG emissions with some tenuous connection to the state’s Cap-and-Trade system (what the
FEIR still misleadingly calls “capped” emissions) could be dismissed as less than significant.
Now, with the California Court of Appeal poised to rule on the correctness of this argument, the
City and the developer have switched strategies entirely, substituting a “net zero” analysis for the
EIR’s previous “capped emissions” analysis.

Recirculation is required here for at least two reasons. First, the FEIR’s new analysis,
however conditional, shows that prior versions of the EIR were fundamentally inadequate. By
including a brand new mitigation strategy in the FEIR only a few days before the Planning
Commission hearing, the City has thwarted meaningful public comment on significant new
information raising complex new issues. Recirculation is required on this basis alone. Second,
the FEIR’s new analysis in reveals that impacts previously dismissed as insignificant before
mitigation are, in fact, significant. Table 4.7-5 as it appeared in the Draft Recirculated Revised

® This aspect of the Project also deprives the FEIR’s conclusions under the second threshold of
significance for climate impacts (interference with policies or plans) of support.
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Sections of the Final Environmental Impact Report measured only “Total Uncapped” Project
emissions in applying the 10,000 MT CO2e/year significance threshold. (DRRSFEIR at 4.7-27 to
4.7-28.) The table thus concluded that emissions for 2020 through 2023 would be less than
significant without mitigation, even though “Total Capped” emissions exceeded 10,000 MT
COge for each year. (Ibid.) The FEIR, in contrast, at least conditionally considers all Project
emissions—both “capped” and “uncapped”—in applying the 10,000 MT COze/year threshold.
By this measure, Project emissions for 2020 through 2023 would exceed the 10,000 MT CO-e
threshold in each year, and thus would be significant before mitigation. The FEIR may not
dismiss this impact by concluding that MM 4.7.7.1 will prevent any significant impact after
mitigation; the significance of impacts must be disclosed and analyzed prior to development and
incorporation of mitigation measures, not after. avoidance (See Lotus v. Department of
Transportation (2014) 223 Cal.App.4th 645, 655-58.) The FEIR must be recirculated.

I1l.  The Revised FEIR’s Continued Reliance on the Cap and Trade Program to
Cover the Vast Majority of GHG Emissions Remains Unlawful.

The Response to Comments in the Revised FEIR does not resolve the significant
critiques to the GHG analysis. In fact, it doubles down on the flawed approach of using cap and
trade as a mechanism to disguise the vast majority of GHG emissions from this Project. This
letter solely addresses a few new items included in the Revised FEIR.

Importantly, the California Air Resources Board, the agency responsible for
implementation of AB 32 and the Cap-and-Trade Program, has stated several times that the
“[Cap-and-Trade] Program does not, and was never designed to, adequately address emissions
from local projects and CEQA does not support a novel exemption for such emissions on this
ground.”® In fact, this issue was raised in the Final Statement of Reasons for the 2018 revisions
to the California Environmental Quality Act Guidelines where the Building Industry Association
made the following request:

Comment 44.37

Guideline 15064.4. Analyzing Impacts from Greenhouse Gas Emissions

Consistent with Association of Irritated Residents v. Kern County Board of Supervisors
(2017) 17 Cal.App.5th 708, the following sentence should be added at the end of subsection
(b)(3): “Project-related greenhouse gas emissions resulting from sources subject to the cap-
and-trade program shall not be considered when determining whether the project-related
emissions are significant.”’

The Natural Resources Agency emphatically rejected this comment from the Building Industry
Association in stating the following:

® Letter from California Air Resources Board to Moreno Valley, September 7, 2018, available at
https://ww3.arb.ca.gov/toxics/ttdceqalist/logisticsfeir.pdf? ga=2.143040245.1938875667.1580500719-
1770248365.1564513994.

" California Natural Resources Agency, Final Statement of Reasons for Regulatory Action Amendments
to the State CEQA Guidelines, OAL Notice File No. Z-2018-0116-12, Exhibit A. at p. 219 (November
2018) available at http://resources.ca.gov/ceqa/docs/2018 CEQA ExA FSOR.pdf.
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Response 44.37

The Agency declines to make any changes in response to this comment. The decision in
Association of Irritated Residents v. Kern County Board of Supervisors (2017) 17
Cal.App.5th 708 (“AIR v. Kern”) is from one state appellate court and has not been
consistently applied by any other appellate courts. Moreover, the Agency finds that the
case does not support the suggested addition. The holding in that case is limited to its
facts. That court held only that the CEQA Guidelines may authorize a lead agency to
determine that a project's greenhouse gas emissions will have a less than significant effect
on the environment based on the project's compliance with the Cap-and-Trade program.
The project in that case was directly regulated by the Cap-and-Trade program. The
decision did not hold that all emissions from may be subject to the Cap-and-Trade
regulation at any point in the supply chain are exempt from CEQA analysis, regardless of
how those sources are used by the project.®

The Natural Resources Agency further elaborated referencing the Air Resources Board’s letter
on the exact project studied in the Draft Recirculated FEIR.

The Agency notes that the California Air Resources Board (CARB) has prepared an
extensive legal analysis setting forth why the Cap-and-Trade program does not excuse
projects from CEQA’s analysis and mitigation requirements, including emissions from
vehicular trips or energy consumption from development projects. (This analysis,
prepared by CARB as CEQA comments regarding a major freight logistics facility, is
available at https://www.arb.ca.gov/ toxics/ttdceqalist/logisticsfeir.pdf.) The Agency
further notes that CARB’s analysis is consistent with this Agency’s discussion of how
greenhouse gas regulations factor into a CEQA analysis of greenhouse gas emissions.
(See Final Statement of Reasons (SB 97), December 2009, at p. 100 (“Lead agencies
should note ... that compliance with one requirement, affecting only one source of a
project’s emissions, may not necessarily support a conclusion that all of the project‘s
emissions are less than significant™).)

The effect of existing regulations is addressed further in the updates to Sections 15064(b)
and 15064.7 of the CEQA Guidelines.®

Thus, the agency responsible for implementation of AB 32 and the Cap-and-Trade Program, in
addition to the agency responsible for drafting the CEQA Guidelines the Draft Recirculated
FEIR relies upon for authority disagrees with the approach taken by the City to rely on Cap-and-
Trade for all transportation and energy emissions.

Instead of adhering to the position of the relevant agency, the Revised FEIR continues to
rely on two agencies that deserve no deference on this issue. But, even if these agencies positions
were entitled to deference on this issue, which they are not, the evidence in the record is flawed.
The Revised Final EIR includes new attachments A and B, which are the specific South Coast
AQMD Documents relied upon for the conclusion to support the use of cap and trade to erase

8 Id.
° Id.

11



transportation and energy emissions. Importantly, both of these documents are from 2014. Since
that time, the South Coast has produced several other CEQA documents. In fact, in the most
recent document from 2020, they do not use this same approach of arguing emissions from
transportation will be addressed under the cap and trade program. See South Coast AQMD,
Phillips 66 Los Angeles Refinery Ultra Low Sulfur Diesel Project Environmental Impact Report,
available at http://www.agmd.gov/docs/default-source/ceqa/documents/permit-projects/2020/01-
feir-chapters1-7.pdf?sfvrsn=6. The Developer asked the South Coast to weigh in on its
settlement in Attachment Q, so it is unclear why the Developer failed to ask whether the South
Coast AQMD continues to use this clearly flawed cap and trade rationale for transportation and
energy-related emissions. In reviewing the other CEQA documents where the South Coast
AQMD was a lead agency, | could not find other instances of this approach being used after
2014.

In the context of the San Joaquin Valley APCD document, the Revised FEIR fails to
explain the relevance of an agency interpretation that has no nexus to this Project. Because of
this, the City must recirculate a Draft EIR to properly disclose the significant climate pollution
impacts from this Project.

IV.  The FEIR Must Be Recirculated Before Project Approval and Certification.

Under CEQA, an EIR must be re-circulated for review and comment whenever
significant new information becomes known to the lead agency and is added to the EIR after
public notice of the availability of the draft document has been made, and before the EIR is
certified. Pub. Res. Code 8§ 21092.1. Under such circumstances the lead agency is specifically
required to re-notice the environmental review document to the public and all responsible
agencies, and is required to obtain comments from the same, before certifying the document’s
impacts and alternatives analyses as well as any mitigation measures. See id.; see also, Pub. Res.
Code § 21153. A lead agency’s decision not to recirculate an EIR must be supported by
substantial evidence. Cal. Code Regs. tit. 14 (“CEQA Guidelines” or “Guidelines”) § 15088.5(e).
“Significant new information” includes any information regarding changes in the environmental
setting of the project under review. Guidelines § 15088.5(a). It also includes information or data
that has been added to the EIR and is considered “significant” because it deviates from that
which was presented in the draft document, depriving the public from a meaningful opportunity
to comment upon a significant environmental effect of the project, or a feasible way to mitigate
or avoid such an effect at the time of circulation of the draft. 1d. Some examples of significant
new information provided in the CEQA Guidelines are: “(1) information relating to a new
significant environmental impact that would result from the project or a new mitigation measure;
(2) a substantial increase in the severity of an environmental impact [that] would result unless
mitigation measures are adopted; and (3) any feasible alternative or mitigation measure
considerably different from others previously analyzed ...” Guidelines § 15088.5 (a)(1)-(3).
Recirculation is further required where the draft EIR is “so fundamentally and basically
inadequate and conclusory in nature that meaningful public review and comment were
precluded.” Guidelines § 15088.5 (a).

The required re-noticing and new comment period for a re-circulated EIR is essential to
meeting CEQA’s procedural and substantive environmental review requirements, as the EIR’s
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assessment of a project’s impacts, mitigation measures and alternatives and the public’s
opportunity to weigh in on the same is at the heart of CEQA. Laurel Heights Improvement Assn.
v. Regents of University of California (1993) 6 Cal.4th 1112, 1123. Where new information is
added to an EIR in such a way as to highlight informational deficiencies in the draft document’s
environmental impacts, mitigation and alternatives analyses, the public must be allowed the
opportunity and additional time to comment on the changes made in the final document’s
analyses. Moreover, where significant new information that is added to the EIR’s assessment of a
particular impact area falls within the purview of another responsible agency’s area of expertise
that agency must also be allowed a meaningful opportunity to review and respond to such new
information and any changes implicated in the EIR’s analyses.

While re-circulation is indeed an exception and not the rule in the preparation of final
environmental review documents, it is an exception that must be invoked here — where the
absence of significant information rendered the draft EIR ineffective in meeting CEQA’s
substantive mandates, and now, where included, the addition of significant new information
substantially changes the FEIR’s analyses and conclusions regarding the Project’s impacts,
feasible alternatives and required mitigation. Laurel Heights Improvement Assn. v. Regents of
Univ. of Cal. (1993) 6 Cal.4th 1112, 1132. As stated in numerous comments to the various
versions of the EIR, that document failed to provide critical information regarding the project
area and scope of the project’s impacts; it failed to adequately describe fundamental information
relating to the phasing and timing of the project’s massive structural and infrastructural
developments; it lacked adequate detail specifically regarding the construction and operations
phases of the project; and it contained analyses and mitigation measures relating to the Project’s
air quality, traffic, human health and biological resources impacts based on outdated or
inapplicable studies and data. In some instances the Revised FEIR erratically and arbitrarily
includes selective new data into its analysis of the Project’s impacts and mitigation measures,
and in others critical information remains absent from the document. Whether referenced in the
Revised FEIR as new information, or wholly omitted from the document’s analyses, the addition
of such information is essential to the public’s ability to participate in the environmental review
process. The Revised FEIR must therefore be re-drafted and re-circulated document to provide
the public at large and the Project’s numerous other responsible agencies with more time to
review and analyze the Project’s impacts and to assess or prescribe necessary mitigation measure
to minimize those impacts. The City cannot render a determination on the issuance of the project
approvals under consideration until such recirculation occurs, and CEQA compliance is assured.

V. The Draft Statement of Overriding Considerations is Unsupported by
Substantial Evidence and Fails To Justify the Project’s Significant Impacts
and Interference with Health Protective Air Quality Standards Attainment

The Statement of Overriding Considerations is insufficient to justify the Project’s
significant and unavoidable impacts for the reasons explained below. The statement’s terms are
insufficiently analyzed in both the draft EIR and in the Revised FEIR. Moreover because the
Revised FEIR as a whole suffers from serious deficiencies that taint the whole of the analyses
contained in the document, the draft statement cannot adequately weigh the Project’s adverse,
significant impacts with the espoused benefits from the Project contained in any statement of
overriding considerations. Vedanta Society of So. California v. California Quartet, Ltd. (2000)
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84 Cal.App.4th 517, 530 (a project with significant and unmitigated environmental impacts can
only be approved when “the elected decision makers have their noses rubbed” in the Project’s
environmental effects, and still vote to move forward). As such the statement and its purported
benefits must be rejected.

As the lead agency for the Project, if the City is to approve a project of this magnitude,
and with the unmitigated significant environmental and human health impacts that the Project
will cause, it “must adopt a statement of overriding considerations.” Pub Res. Code § 21081,
subd. (b); Guidelines, § 15093. In contrast with mitigation and feasibility findings, overriding
considerations can be “larger, more general reasons for approving the project, such as the need to
create new jobs, provide housing, generate taxes, and the like.” Concerned Citizens of South
Central L.A. v. Los Angeles Unified School Dist. (1994) 24 Cal.App.4th 826, 847. Yet, like
mitigation and feasibility studies, a statement of overriding consideration is also subject to a
substantial evidence standard of review. Sierra Club v. Contra Costa County (1992) 10
Cal.App.4th 1212, 1223; Guidelines 8§ 15093, subd. (b).” Thus, an agency's unsupported claim
that the project will confer general benefits is insufficient, and the asserted overriding
considerations must be supported by substantial evidence in the FEIR or somewhere in the
record. Sierra Club v. Contra Costa County (1992) 10 Cal.App.4th 1212, 1223; Guidelines §
15093, subd. (b).”

As part of the EIR review process, statements of overriding consideration are intended to
“vindicate the ‘right of the public to be informed in such a way that it can intelligently weigh the
environmental consequences’ of a proposed project[;]” and they must make a good-faith effort to
inform the public of the risks and potential benefits of the Project whose approval is proposed.
Woodward Park Homeowners Ass'n, Inc. v. City of Fresno (2007) 150 Cal.App.4th 683, 717-718
(citing Karlson v. City of Camarillo (1980) 100 Cal.App.3d 789, 804).

In accordance with this standard, before approving the Project and the FEIR the City
must show that it has considered each of the Project’s significant and unavoidable impacts in
light of each of the alleged overriding considerations that it asserts will justify those impacts.
Cherry Valley Pass Acres & Neighbors v. City of Beaumont (2010) 190 Cal.App.4th 316, 357
(upholding a statement of overriding consideration on the basis that “the City found the project
had eight benefits, each of which *separately and individually’ outweighed its unavoidable
impacts). Thus, the City must specifically consider and set forth overriding considerations to
justify the Project’s significant and unavoidable direct indirect and cumulative impacts in each of
the following areas: aesthetics, land use and biological resources, noise, traffic and air quality.

The statement of overriding consideration attached to the FEIR asserts two general areas
of benefits that it asserts outweigh the Project’s significant and detrimental, un-mitigated
impacts: (1) an increase in jobs that improves the job to housing ratio in the City of Moreno
Valley, and (2) an increase the in the City’s overall tax revenue, which could be used to improve
schools and confer other public benefits to the residents of the City. Any additional public
benefits that the draft statement assumes may result from approval of the Project flow from one
of those two underlying considerations.

These two alleged benefits are, however, based on erroneous assumptions that (a) the
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Project will bring secure, desirable and certain jobs to the City of Moreno Valley; and (b) that the
environmental degradation caused by the Project’s significant and unavoidable impacts will not
outweigh the benefits conferred by the Project in monetary terms, or based on any other form of
valuation methodologies. While the draft statement sites thoroughly to “appendix O the Fiscal
and Economic Impact Study, it fails to account for aspects of the job market that will
undoubtedly impact the nature and desirability of the jobs made available at the Project, if it is
approved, constructed and permitted to operate. Just some of these unmentioned aspects include
trends towards employing largely contract, part-time or temporary or short-term labor to fill the
jobs created by the WLC. Indeed the study is based on an assumption that either the WLC or
other logistics uses will result in the permanent employment of .5 employees per 1,000 building
square feet. Appendix O, at 20. Yet the study fails to calculate what the rate of employment
would be if some or all of those jobs were characterized as part-time or temporary contract labor
employment.

The draft statement of overriding considerations similarly fails to account for any
discrepancy in full-time vs. part time, temporary or contract jobs. Moreover, additional aspects
of job desirability including working conditions for laborers employed at the WLC or similar
logistics enterprises that would operate in the project area are left wholly omitted from both the
Appendix O study and the statement, and to the extent the draft statement relies on the
development agreement to ensure that such jobs are actually ensured, such assurances are
illusory as the development agreement terms remain unclear.

The draft statement of overriding considerations also fails to adequately quantify, either
monetarily or based on some other form of valuation method, the consequences of the Project’s
impacts, specifically including its impacts to human health, the environment and invaluable
threatened and endangered biological resources that surround the proposed project area.

Weighing the Project’s true impacts against its purported benefits is a critical
environmental review requirement. See Woodward Park Homeowners Ass'n, Inc. v. City of
Fresno,150 Cal.App.4th, 720. The City must therefore engage in a good faith effort to
thoroughly analyze of the full scope of the impacts for which the statement of overriding
consideration is being offered.

Doing so here would involve some process by which to measure conclusory statements
that fully contradict the evidence on the record, such as the statement that the Project will
improve health public health. Draft Statement of Overrid., at 209.

Finally, the draft statement of overriding considerations fails to justify the Project’s
impediment to the South Coast Air Basin achieving federal and state NAAQS, and it’s steady,
foreseeable future contribution to the region’s ability to meet Air Quality Management Plan
targets, which are essential to ensuring compliance with state and federal law. The statement of
overriding consideration cannot, in essence justify the Project’s apparent conflict of potentially
causing violations of air quality standards, which carry severe economic sanctions for the 18
million people living the South Coast Air Basin based on parochial economic justifications for
one city.

15



For these reasons stated herein and because the alleged Project benefits included in the
draft statement of overriding consideration run counter to the evidence on the record, the City
cannot approve the Project, and cannot certify the Revised FEIR as an informational document.

Given the limited time, this comment only raises some of the issues that are of concern
related to this project. We appreciate your consideration of these comments. Please do not
hesitate to contact us at amartinez@earthjustice.org if you have questions about this comment

letter.

Sincerely,

Adriano L. Martinez
Earthjustice

The following Exhibits have been emailed to the Planning Commission for Review.

Exhibit List
(All exhibits submitted in electronic format)

Exhibit

Title

A

California Air Resources Board, California Air Resources Board’s Process for the
Review and Approval of Compliance Offset Protocols in Support of the Cap and
Trade Regulation (May 2013).

Haya, B., A. Strong, E. Grubert, and D. Cullenward, Carbon Offsets in California:
Science in the Policy Development Process, in J.L. Drake et al. (eds.),
Communicating Climate-Change and Natural Hazard Risk and Cultivating
Resilience, Advances in Natural and Technological Hazards Research 241-254
(2016) (“Haya et al. 2016”).

Haya, B. (2019). The California Air Resource Board’s U.S. Forest Projects offset
protocol underestimates leakage. GSPP Working Paper (“Haya 2019”).

Anderson, C. & J. Perkins. (2017). Counting California Forest Carbon Offsets:
Greenhouse Gas Mitigation Lessons from California’s Cap-and-Trade U.S. Forest
Compliance Offset Program. Stanford (“Anderson & Perkins 2017”).

Aldy, J. E. & R. N. Stavins. (2012). The Promise and Problems of Pricing Carbon:
Theory and Experience. Journal of Environment & Development, 2, 152-180 (“Aldy
& Stavins 2012”).

Cames, M., R. O. Harthan, J. Fussler, M. Lazarus, C. M. Lee, P. Erickson & R.
Spalding-Fecher. (2016). How additional is the Clean Development Mechanism?
Berlin (*“Cames et al. 2016™).

Haya, B. (2009). Measuring emissions against an alternative future: fundamental
flaws in the structure of the Kyoto Protocol's Clean Development Mechanism (Report
No. ERG09-001). Berkeley: Energy and Resources Group (“Haya 2009™).

16




He, G. & R. Morse. (2013). Addressing Carbon Offsetters’ Paradox: Lessons from
Chinese Wind CDM. Energy Policy, 63, 1051-1055 (“He & Morse 2013™).

Wara, M. (2008). Measuring the Clean Development Mechanism’s Performance and
Potential. UCLA Law Review, 55, 1759-1803 (“Wara 2008™).

Zhang, J. & C. Wang. (2011). Co-benefits and additionality of the clean development
mechanism: An empirical analysis. Journal of Environmental Economics and
Management, 140-154 (“Zhang & Wang 2011”).

Schneider, L. & A. Kollmuss. (2015). Perverse effects of carbon markets on HFC-23
and SF6 abatement projects in Russia. Nature Climate Change, 5, 1061-1063
(“Schneider & Kollmuss 2015”).

Amicus Brief of the California Attorney General in Support of Petitioners and
Respondents, Sierra Club, et al. v. County of San Diego, Cal. Ct. App., Fourth Dist.,
Div. 1, Case No. D075478 (filed Oct. 29, 2019).

California Air Resources Board, Offset Project Registries, at
https://wwa3.arb.ca.gov/cc/capandtrade/offsets/registries/registries.htm (visited May 8,
2020).

CAPCOA Greenhouse Gas Reduction Exchange (GHG Rx), at www.ghgrx.org
(visited May 8, 2020).

Haya, B. & P. Parekh. (2014). Hydropower in the CDM: Examining additionality and
criteria for sustainability (Working Paper ERG-11-001). Berkeley: Energy and
Resources Group (“Haya & Parekh 2011”).

Kansanga, M. M. & I. Luginaah. (2019). Agrarian livelihoods under siege: Carbon
forestry, tenure constraints and the rise of capitalist forest enclosures in Ghana.
World Development, 113, 131-142 (“Kansanga & Luginaah 2019™).

Beymer-Farris, B. A. & T. J. Bassett. (2012). The REDD menace: Resurgent
protectionism in Tanzania’s mangrove forests. Global Environmental Change, 22,
332-341 (“Beymer-Farris & Bassett 2012”).

Cavanagh, C. & T. A. Benjaminsen. (2014). Virtual nature, violent accumulation:
The “spectacular failure” of carbon offsetting at a Ugandan National Park. Geoforum,
56, 55-65 (“Cavanagh & Benjaminsen 2014”).

17



https://ww3.arb.ca.gov/cc/capandtrade/offsets/registries/registries.htm
http://www.ghgrx.org/

California Air Resources Board May 2013

California Air Resources Board’s Process for the Review and
Approval of Compliance Offset Protocols in Support of the
Cap-and-Trade Regulation

1 BACKGROUND

Under the Cap-and-Trade Program, covered entities may use compliance offset credits
to satisfy up to eight percent of their compliance obligation.* This limit applies to each
individual covered or opt-in covered entity for each compliance period. Compliance
offsets are tradable credits that represent verified greenhouse gas (GHG) emissions
reductions or removal enhancements from sources not subject to a compliance
obligation in the Cap-and-Trade Program and resulting from one of the following: (1) a
project undertaken using an Air Resources Board (ARB or Board) approved Compliance
Offset Protocol pursuant to Subarticle 13 of the Cap-and-Trade Regulation; (2) an offset
credit issued by a linked jurisdiction pursuant to Subarticle 12 of the Cap-and-Trade
Regulation; or (3) a sector-based offset credit issued by an approved sector-based
crediting program pursuant to Subatrticle 14 of the Cap-and-Trade Regulation. In almost
all cases, these GHG sources are outside of the industrial, energy, and transportation
sectors. This document describes ARB’s process for the review and approval of new
ARB Compliance Offset Protocols. As an important market feature, offset credits can
provide covered entities a source of low-cost emissions reductions for compliance
flexibility. The inclusion of offset credits will also support the development of innovative
projects and technologies from sources outside capped sectors that can play a key role
in reducing emissions both inside and outside California.

As required by Division 25.5 of the Health and Safety Code (Assembly Bill 32 or AB 32),
any reduction of GHG emissions used for compliance purposes must be real,
permanent, quantifiable, verifiable, enforceable, and additional (Health and Safety Code
§38562(d)(1) and (2)). Any offsets issued by ARB must be quantified according to
Board-approved Compliance Offset Protocols. The Cap-and-Trade Regulation
(Regulation) includes provisions for collecting and submitting the appropriate monitoring
documentation to support the verification and enforcement of reductions realized
through the generation and retirement of Compliance offset credits. The regulatory
provisions and the requirements of the Compliance Offset Protocols will ensure that the
reductions are quantified accurately, represent real GHG emissions reduction, and are
not double-counted within the system. Compliance Offset Protocols are considered
regulatory documents and are made publicly available so that anyone interested in

! “«Compliance obligation” is defined as “the quantity of verified reported emissions or assigned emissions
for which an entity must submit compliance instruments to ARB.” Title 17, California Code of Regulations,
section 95802(a).
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developing an offset project can do so if their project meets Board-approved standards.
Information on existing and proposed protocols can be found here:

http://www.arb.ca.gov/cc/capandtrade/offsets/offsets.htm

It is important to note that compliance offset credits are only one way to incentivize
voluntary GHG reductions outside of the Cap-and-Trade Program. Projects that could
reduce GHG reductions could be incentivized through the use of grants, the generation
of voluntary offsets, and potentially as regulatory offsets for compliance with the
California Environmental Quality Act.

2 COMPLIANCE OFFSET PROTOCOL REQUIREMENTS

2.1 How will ARB determine which protocols to take through the approval
process?

Periodically, ARB staff will review offset protocols that are available for use in the
voluntary offset programs. These voluntary protocols will be assessed against the
protocol criteria listed below. This process will be coordinated with our Western Climate
Initiative (WCI) partners. Staff will also consider proposed protocols submitted by
stakeholders that include elements to ensure any resulting offsets would meet the AB
32 offset and ARB protocol requirements presented in section 2.2. The specific process
and steps prior to Board consideration are provided in section 3 below.

In addition to the ability to generate offsets that meet the AB 32 criteria, there are
several other factors that are considered when deciding which project types will be
considered for potential development of a Compliance Offset Protocol. These factors
include, but are not limited to, the following:

e Potential for projects in California;
e Potential offset supply;

e Cost-effectiveness; and

e Co-benefits.

ARB staff is also working with our WCI partner jurisdictions to identify which offset
project types to evaluate next as part of the regional trading program, which may also
include a review of existing protocols from voluntary offset programs.? Staff will
determine if a proposed protocol for a project type can be applied in California and/or at
the regional level, and if it has the potential to meet the criteria listed above. There may
be instances where a protocol is not applicable in every jurisdiction of a linked program.
In all cases, all linked jurisdictions will have to agree on offset project protocols to

2 See: http://www.westernclimateinitiative.org/component/remository/Offsets-Committee-Documents/
accessed May 3, 2013.
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ensure nothing will impact the fungibility of offsets across a regional Cap-and-Trade
Program.

ARB staff will continue to meet with stakeholders and consider additional proposed
offset project types that meet the AB 32 offset and ARB protocol requirements as we
coordinate with WCI partner jurisdictions.

2.2 What criteria will ARB use to evaluate new protocols?

ARB must ensure that all GHG emissions reductions issued as offset credits under a
Compliance Offset Protocol meet the AB 32 offset criteria as defined in the Regulation.
ARB'’s decision not to develop a Compliance Offset Protocol does not preclude that
project type from being incentivized through grants, development of voluntary offsets, or
potentially as mitigation for compliance with the California Environmental Quality Act.

The Regulation also specifies the criteria for Compliance Offset Protocols in section
95972. These requirements will be broadly applied to each offset project type for which
ARB is developing a protocol. There may be additional considerations that staff, in
collaboration with stakeholders, may look at for specific offset project types.

New protocols can only be considered for project types that meet the following
requirements:

e The resulting GHG emission reductions are from sources that are not covered by
the cap and that are not subject to a compliance obligation. This is because
there is no net reduction (i.e. no “offset”) as a result of emissions being shifted
from one source under the cap to another source under the cap. As a matter of
policy, we do not issue offset credits for reductions from sources that would be
covered by the cap but are located outside the State. For example, energy-
related projects, such as the installation of solar panels, would not be eligible for
offsets as the actual emission reductions are associated with power generation
and all electricity generation is already covered under the Cap-and-Trade
Program. Similarly, transportation fuels are covered in the program starting in
2015, so ARB will not adopt a Compliance Offset Protocol for cleaner vehicle
fleets.

e The GHG emissions reduction must be a direct reduction within a confined
project boundary. Recycling activities would not be eligible for offset credit as the
recycling activities do not have a direct GHG reduction at the recycling facility,
but may have an emissions impact upstream when new materials are extracted
or manufactured in lieu of the recycling. Currently, to avoid double counting
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issues in the Cap-and-Trade Program, ARB does not plan to adopt protocols that
include a lifecycle analysis.

e The GHG emissions reduction must be permanent. For avoided GHG emissions,
there must be no opportunity for a reversal of the avoided emissions. An
example of this type of permanence is methane flaring in livestock digester
projects, which permanently destroys methane. For GHG sequestration, the
project must be able to ensure the GHG will not be released into the atmosphere
for at least one hundred years. Both the U.S. Forest and Urban Forestry Projects
Compliance Offset Protocols require a commitment to keep any credited carbon
stocks sequestered for at least 100 years.

e The GHG emissions reduction must be conservatively quantified to ensure that
only real reductions are credited. This requires a sound foundation and
understanding of the underlying quantification for all sources, sinks, and
reservoirs within a project boundary so that the net change from implementing
the project represents a real reduction for issuing credit.

e The GHG emissions reduction must be verifiable and enforceable. This requires
a Compliance Offset Protocol to have clear monitoring and measurement
requirements that can be audited by a verifier and enforced by ARB.

e The GHG emissions reduction must be additional, or beyond any reduction
required through regulation or action that would have otherwise occurred in a
conservative® business-as-usual scenario.* In order for ARB to ensure offset
credits are additional, ARB would not adopt a protocol for a project type that
includes technology or GHG abatement practices that are already widely used.
See section 4 for more information.

% «Conservative,” in the context of offsets, means “utilizing project baseline assumptions, emission factors,
and methodologies that are more likely than not to understate net GHG reductions or GHG removal
enhancements for an offset project to address uncertainties affecting the calculation or measurement of
GHG reductions or GHG removal enhancements.” Title 17, California Code of Regulations, section
95802(a).

* “Business-as-usual scenario” means “the set of conditions reasonably expected to occur within the
offset project boundary in the absence of the financial incentives provided by offset credits, taking into
account all current laws and regulations, as well as current economic and technological trends.” Title 17,
California Code of Regulations, section 95802(a).
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3 PROCESS FOR ADOPTION OF COMPLIANCE OFFSET PROTOCOLS

3.1 What are the rulemaking requirements for approving Compliance Offset
Protocols?

Compliance Offset Protocols are considered regulatory documents and are subject to
the Administrative Procedure Act (APA).> As with any regulation that is considered by
the Board, each Compliance Offset Protocol must be developed through a full
stakeholder process. As part of this APA process and consistent with ARB’s certified
regulatory program, staff will also develop an environmental analysis that is included in
the staff report prepared for any Compliance Offset Protocol to be considered by the
Board. This process satisfies the requirements of the California Environmental Quality
Act (CEQA). The primary steps and details of the APA process and how it applies to
protocol review and adoption are as follows:

e Offset Protocol Announcements and Timing: Staff will announce decisions to
develop new offset protocols in a public setting, open to all stakeholders.
Information related to new offset protocols will be shared in a transparent and
public process so as not to give any one entity a potential market information
advantage over another entity.

e Informal Development Activities: During this step, staff will hold public
workshops or technical meetings to discuss the development of a potential offset
protocol, focusing on areas such as, but not limited to, project specific mitigation
methods, defining a project boundary, quantification of baseline conditions, and
guantification of actual GHG reductions or removal enhancements. Staff will look
at offset supply potential that could be generated under each potential
Compliance Offset Protocol, prioritizing those with supply in California and then
broadly across the United States. When considering offset supply, staff will be
interested not only in the potential supply from a single project and the potential
supply if only small projects can occur, but also in whether the mitigation
methods or technology(ies) are easily transferrable for a larger volume of
reductions. This process would, where appropriate, also include the
development of draft protocol text following stakeholder input.

Depending on the complexity of the project type, ARB may hold a series of
workshops or technical workgroup meetings. Dates of the workshops or

®> Government Code, § 11340 et seq. Although Health and Safety Code section 38571 exempts
guantification methodologies from the Administrative Procedure Act (APA), Compliance Offset Protocols
and the corresponding adoption through the Cap-and-Trade Regulation would include regulatory
components that are subject to APA requirements.
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meetings will be posted on the ARB website and posted to the relevant email
listservs. When possible, such meetings are webcast for broad public
participation.

All workshop presentations will be posted on the ARB website and a protocol-
specific development webpage will be posted that contains information about the
development of that specific protocol. During the first public workshop, a protocol
staff lead for ARB will be identified along with his or her contact information.

e Issuing the Notice: This step initiates the APA rulemaking action. When, after
completing the preliminary activities described above, ARB determines that it
would like to proceed with a formal rulemaking on a proposed Compliance Offset
Protocol, ARB will issue a notice of proposed rulemaking, which is included in the
California Regulatory Notice Register. This notice will include the Board hearing
date when staff will present the proposed Compliance Offset Protocol for Board
consideration. This notice is posted at least 45-days prior to the Board hearing.

e Availability of the Proposed Text and the Initial Statement of Reasons: At
least 45-days prior to the Board hearing, ARB will make available the proposed
Compliance Offset Protocol text and a staff report that includes an explanation of
why certain decisions were made in the development of the proposed
Compliance Offset Protocol, any relevant analyses to support the proposed
Compliance Offset Protocol, and an analysis of potential environmental impacts.
ARB will post the proposed text and the staff report on its rulemaking website
with the 45-day notice. ARB practice is to notify the public of the availability of
these documents through the relevant email listservs.

e 45-Day Comment Period: ARB will provide at least 45 days for the public to
review the proposed Compliance Offset Protocol text and staff report and provide
written comments to ARB.

e Public Hearing: Staff will present the proposed Compliance Offset Protocol to
the Board for its consideration. This process usually includes a staff presentation
at a regularly scheduled Board hearing. The dates and agendas for each
hearing are posted on the rulemaking website. Stakeholders can provide written
and oral testimony to the Board before the Board takes any action on the
proposed Compliance Offset Protocol text. The Board may choose to adopt the
proposed Compliance Offset Protocol text as written or to direct staff to make
changes and release amended material for a formal comment period of at least
15-days. ARB will consider all formal comments on its proposed Compliance
Offset Protocol as required by the APA and Board policy.
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e Summary and Response to Comments: ARB must summarize and respond to
all formal comments submitted during the 45-day comment period, at the Board
hearing, and during any subsequent 15-day comment periods on the proposed
Compliance Offset Protocol in a document referred to as the Final Statement of
Reasons. In this document, ARB will indicate where it made a change in
response to a comment, or why a change is not appropriate. When applicable,
the written responses to comments addressing the environmental analysis will be
considered by the Board prior to making any findings required by the CEQA
before a proposed protocol is adopted. This process ensures that ARB has
understood and considered all relevant material presented to it before adopting a
proposed protocol.

e Submission of a Rulemaking Action to the Office of Administrative Law
(OAL) for Review: Following final ARB approval, the rulemaking record is
submitted to OAL for review. ARB also posts a Notice of Decision with the
Secretary of Natural Resources in accordance with its CEQA certified program.
OAL has 30 working days to review the rulemaking record to determine whether
it demonstrates that ARB satisfied the requirements of the APA. Upon OAL
approval, the Board-adopted Compliance Offset Protocol is filed with Secretary of
State and becomes effective within a quarterly time schedule provided in the
APA.

The Administrative Procedures Act mandates that ARB complete a rulemaking
within one calendar year from the date the 45-day notice is published in the
California Notice Register. If ARB does not submit the final protocol and
regulatory amendments to the Office of Administrative Law by that date, ARB
must initiate a new rulemaking. This includes a new 45-day comment period and
Board hearing.

4 ADDITIONALITY

AB 32 and the Cap-and-Trade Regulation require any reductions used for compliance to
be beyond what would otherwise be required by law, regulation, or legally binding
mandate, and that exceed what would otherwise occur in a conservative business-as-
usual scenario. For each proposed Compliance Offset Protocol, staff will establish
whether GHG reductions or removal enhancements that result from the implementation
of offset projects under the protocol are already being required by a local, state, or
federal regulation. If a specific GHG mitigation method is already required by
regulation, any reductions from that mitigation method would not meet the requirements
for additionality. In this case the proposed Compliance Offset Protocol could not include
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that specific GHG mitigation method and compliance offsets would not be issued for
that reduction activity.

To assess if a specific GHG mitigation method may have “otherwise occurred,” staff will
establish if that method is common practice in the geographic area in which the
proposed Compliance Offset Protocol is applicable. Where possible, this review would
include staff's best estimate of the percent of the technology or mitigation in use for that
sector. This can be done through outreach to the sector that would generate potential
offsets, discussions with trade organizations, data research, and reviews of technology
trends. Staff will take into consideration cost barriers that may prohibit technology or
GHG mitigation methods from occurring in the absence of revenues from the generation
of offset credits. For each proposed Compliance Offset Protocol, staff will share their
findings during a stakeholder process and solicit feedback to determine whether a
specific technology or GHG mitigation method is beyond common practice, and if the
resulting reductions would meet the requirements for additionality.

5 HOW DOES ENVIRONMENTAL CREDIT STACKING WORK UNDER THE
CALIFORNIA COMPLIANCE OFFSET PROGRAM?

Environmental credit stacking refers to a situation where a single activity provides more
than one marketable environmental credit. For example, forest projects can result in
carbon sequestration and improved watershed quality benefits. ARB believes that
environmental co-benefits are a desired result of its Compliance Offset Protocols. The
additional incentives such as other environmental credits would not by themselves
disqualify a project type from being considered for the development of a Compliance
Offset Protocol. ARB’s assessment of additionality will be based on how prevalent a
mitigation practice or technology is within a sector, regardless of whether or not the
activity could generate other marketable environmental credits.

6 WILL ARB PERIODICALLY REVIEW COMPLIANCE OFFSET PROTOCOLS?

Yes, ARB will continue to monitor the adoption of new or modified regulations that could
affect additionality, as well as new developments in scientific data and quantification
related to adopted Compliance Offset Protocols that would warrant a change to an
existing Compliance Offset Protocol. Staff will propose amendments to Compliance
Offset Protocols as necessary through a stakeholder process prior to Board
consideration. Staff will weigh the decision to update a protocol against the market
desire for certainty to support an active and robust compliance offset program. Any
amendments to an existing Compliance Offset Protocol would involve the same APA
process as developing a new Compliance Offset Protocol.
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Once ARB updates an existing Compliance Offset Protocol, the previous version would
no longer be used by new projects from the date that OAL approves the new version.
Any existing projects under the previous version of the protocol would be required to
use the new version of the protocol once the existing crediting period has ended.

7 HOW CAN | PARTICIPATE IN THE COMPLIANCE OFFSET PROTOCOL
DEVELOPMENT PROCESS?

ARB encourages interested parties, including subject matter experts and general
members of the public to attend Compliance Offset Protocol development workshops
and provide informal and formal written feedback on proposed content during the
Compliance Offset Protocol development process. Stakeholders can also request
meetings with ARB staff to discuss protocol-related issues. Stakeholders are
encouraged to sign up for the Cap-and-Trade listserv to make sure they are notified of
any workshops or public information related to Compliance Offset Protocol
development:

http://lwww.arb.ca.gov/listserv/listserv ind.php?listname=capandtrade.

8 SUBMITTING IDEAS FOR COMPLIANCE OFFSET PROTOCOLS?

8.1 Can a voluntary offset program recommend a protocol for review?

Yes. Voluntary offset programs such as the American Carbon Registry, Climate Action
Reserve, Verified Carbon Standard, and others may submit protocols to ARB for review.
However, regardless of how the voluntary protocols are developed, ARB staff must
determine whether the voluntary protocol should be developed for use in the Cap-and-
Trade Program and if so, to conduct its own rulemaking process under the
Administrative Procedure Act. As outlined above, under this process ARB would review,
modify, and present a proposed Compliance Offset Protocol for Board consideration.
This process ensures that any voluntary protocol modified for consideration by the
Board demonstrates the resulting reductions meet the offset criteria in AB 32 as defined
in the Cap-and-Trade Regulation and the criteria listed earlier in this document.

Protocols developed by the voluntary programs are not Compliance Offset Protocols as
they are not developed through a rulemaking process, may not meet the AB 32 and
Cap-and-Trade Regulation criteria, and were not approved by the Board.

8.2 Why has ARB not developed Compliance Offset Protocols for all of the
existing voluntary offset protocols?

There are many existing voluntary offset protocols for use in the voluntary offset market.
However, ARB must ensure any Compliance Offset Protocol it develops will result in
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offset credits that meet the AB 32 offset criteria and the general protocol criteria in
section 2.2. ARB will periodically review the available voluntary offset protocols and the
potential to develop them into Compliance Offset Protocols.

8.3 Why can’t we limit offset protocols just to California projects?

An important role for compliance offsets in the Cap-and-Trade Program is to provide
cost containment for covered entities in the program. A covered entity can meet up to
eight percent of its compliance obligation by using offsets in each compliance period. It
is important to note that if all entities under the cap were to maximize the use of offsets
up to the eight percent limit, there would still need to be on-site GHG emissions
reductions at covered entities to meet the overall cap limits through 2020. Since the
Cap-and-Trade Program already covers most sectors of California’s economy under the
cap, limiting offsets to just projects in California would significantly reduce the offset
supply potential available to covered entities. This would increase their cost for
compliance under the Cap-and-Trade Program. As stated in section 2.1, ARB will try to
identify potential Compliance Offset Protocols that may be applicable in California, as
well as across the United States.

8.4 What if | have a good idea for an offset protocol?

ARB encourages stakeholders to engage with staff regarding the development of new
Compliance Offset Protocols and potential new project types that may fit the criteria for
compliance offsets. Section 2.2 of this document contains the requirements for
Compliance Offset Protocols. These requirements can help stakeholders discern if their
ideas could potentially be considered for the Compliance Offset Program.

8.5 Will ARB only approve protocols based on a standardized approach?

Yes, approved Compliance Offset Protocols serve as a cornerstone of the Compliance
Offset Program to ensure that reductions are appropriately quantified, monitored,
reported, and documented. Those protocols taken to the Board for adoption will consist
of standardized methods that quantify reductions based on specific criteria and pre-
established calculation methods. This approach streamlines the calculation of project
baselines and determination of the additionality of projects by using standard eligibility
criteria that ensure projects are additional. By establishing the standardized criteria in
the Compliance Offset Protocol, there is less subjectivity by verifiers or offset project
developers as to whether a project may be additional and this supports consistent
quantification rigor in the offset program.

10
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8.6 Will ARB approve protocols developed under a project-based approach?

No, ARB is not planning to accept project-based protocols because each individual
project protocol must be approved by the Board and such a process would be lengthy
and administratively burdensome.

Additional Information

More information on the Cap-and-Trade Program, compliance offsets, and current
rulemaking activities can be found here:

http://www.arb.ca.gov/cc/capandtrade/capandtrade.htm

Staff contacts for the Cap-and-Trade Program can be found here:

http://lwww.arb.ca.gov/cc/capandtrade/contacts/capandtrade contacts.htm

11



Chapter 15
Carbon Offsets in California: Science
in the Policy Development Process

Barbara Haya, Aaron Strong, Emily Grubert, and Danny Cullenward

Abstract Natural and social scientists are increasingly stepping out of purely aca-
demic roles to actively inform science-based climate change policies. This chapter
examines a practical example of science and policy interaction. We focus on the
implementation of California’s global warming law, based on our participation in
the public process surrounding the development of two new carbon offset protocols.
Most of our work on the protocols focused on strategies for ensuring that the envi-
ronmental quality of the program remains robust in the face of significant scientific
and behavioral uncertainty about protocol outcomes. In addition to responding to
technical issues raised by government staff, our contributions—along with those
from other outside scientists—helped expand the protocol development discussion
to include important scientific issues that would not have otherwise been part of the
process. We close by highlighting the need for more scientists to proactively engage
the climate policy development process.

Keywords Carbon offsets * Climate change policy ¢ Carbon markets ¢ Science
and policy

15.1 Introduction and Background

Natural and social scientists in the field of global climate change are increasingly
stepping out of purely academic roles to inform and support policy that is science-
based. This chapter explores the roles that science and scientists play in climate
policy development using an example from the California climate policy process.
Beginning in the spring of 2013, we participated in the public process for
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developing two new carbon offset protocols in California. We relay our experiences
as scientists in these processes with two main goals. First, we describe the types of
input we and other natural and social scientists provided to regulators, in order to
shed light on how scientific issues emerge in policy development and the associated
role scientists play in practice. Second, we hope this example will encourage inter-
ested scientists to engage the climate policy process more directly. Fundamentally,
we believe that scientists’ active participation in climate policy development can
improve policy outcomes and generate useful research agendas.

The primary theme of our work is supporting the robustness of California’s off-
sets policies, a topic on which most of our efforts focused. As used in discussions of
global climate change, another term—resilience—most commonly refers to the
ability of communities or nature to adapt to the uncertain impacts of climate change.
In the context of climate change policy, robustness offers a similar framing. It refers
to the ability of a policy to reliably meet its goals despite substantial uncertainty in
predicting or measuring its outcomes (Lempert and Schlesinger 2000).

The concept of policy robustness is particularly relevant in the context of policies
concerning carbon offsets because of the deep scientific and behavioral uncertain-
ties involved in calculating accurate emission reductions from offset projects.
Because greenhouse gas emitters in a climate policy system that recognizes off-
sets—such as California’s carbon market—use offset credits to justify increased
emissions within the policy system’s boundaries, it is critical that offsets accurately
represent true emission reductions. Meeting this standard is no simple matter, how-
ever, as it requires scientifically complex and inherently uncertain methodologies.

The uncertainty stems from the need to calculate emission reductions by com-
paring an offset project’s emissions against an inherently unknowable counterfac-
tual scenario: the emissions that would have occurred without the offset project.
Both estimates are subject to uncertain physical, social, and economic drivers. In
light of this uncertainty, ensuring that offset credits represent true emission reduc-
tions requires conservative decisions about project and baseline emissions to ensure
that protocols actually reduce the credited emissions reductions. Accordingly, our
participation in California’s public policy development processes focused on ways
to preserve the robustness of the two offset protocols on which we worked.

The chapter is organized as follows. We begin with an overview of California’s
climate mitigation policies, describing how offsets fit into the state policy system, as
well as the key challenges offsets pose for policy-makers. Next, we describe our
activities as stakeholders in the public process for developing new offset protocols.
We illustrate our work with a handful of examples that highlight scientific issues
that emerged in the policy process, including issues that the regulatory agency iden-
tified for public input, as well as those issues we raised in our independent capacity.
In the final section, we offer some concluding thoughts about our experience and the
various roles we and other scientists played in these policy processes. Finally, we
encourage other environmental scientists to explore proactive models of policy
engagement.
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15.1.1 California’s Climate Policy

In 2006, California passed the Global Warming Solutions Act (AB 32), launching
the state’s comprehensive approach to climate mitigation policy. Its key feature is a
legally binding requirement to reduce statewide greenhouse gas (GHG) emissions
back to 1990 levels by the year 2020. To accomplish this goal, state law delegated
broad authority to the California Air Resources Board (CARB), which developed a
suite of climate policy instruments over the last several years (CARB 2008, 2014a).
The most prominent is California’s cap-and-trade program. This program applies to
California’s electricity, industrial, and fuels sectors, covering about 85 % of state-
wide emissions.

Briefly, cap-and-trade carbon markets set an overall limit (or cap) on anthropo-
genic greenhouse gas emissions within the covered sectors. The regulator then
issues tradable emissions allowances, with the total number equal to the cap. Each
emissions allowance credit confers the right to emit one tonne of GHG pollution
(measured in tonnes of CO, equivalent, tCO,e). Covered entities must submit one
allowance per tCO,e of pollution they emit. Since allowances are tradable, if a regu-
lated emitter can reduce emissions more cheaply than the price of a permit, it can do
so, freeing up permits to sell to others who face costlier mitigation opportunities.
This lowers compliance costs compared to a system in which each emitter must
meet an established standard without trading.

Carbon offsets extend the flexibility of this approach by allowing covered enti-
ties to seek lower-cost emission reduction opportunities outside of the carbon mar-
ket—for example, in another state or in an economic sector not covered by the
cap—instead of reducing emissions within the capped sectors. The financial bene-
fits to regulated emitters are straightforward: expanding the range of mitigation
opportunities outside the capped system through offsets reduces compliance costs.
Since climate change is driven by the global stock of GHGs in the atmosphere,
reducing one tonne of emissions has the same effect regardless of location.! As we
discuss below, however, accurately calculating the net emissions reductions raises
new challenges.

15.1.2 Offsets in California

Companies subject to the cap-and-trade market can use offset credits to cover up to
8 % of their total emissions. This limit on the use of offsets appears significantly
more generous when expressed as a percentage of the total mitigation required in
the carbon market: if all regulated parties use the maximum amount allowed, offsets

'Though other pollution impacts that are coincident with the greenhouse gas emissions may have
important local and regional effects, including on public health
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would contribute about half of the total emission reductions expected under
California’s climate policy through 2020 (Haya 2013).

Carbon offsets in California work as follows. CARB issues offset credits for
projects that follow approved protocols. The protocols themselves determine what
project activities are eligible and define the methodologies by which projects esti-
mate their emission reductions. Thus, offset protocols must be designed to antici-
pate all of the emissions-related drivers that apply in a given sector—a task that
typically involves complex issues of environmental and social science.

Although the decision to develop a new protocol lies entirely at CARB’s discre-
tion, offset protocol methodologies must meet certain standards. State law and mar-
ket regulations both require that emission reductions from offsets be “real, additional,
quantifiable, permanent, verifiable, and enforceable.”” Each of these terms has a
formal legal definition. The most challenging requirement has been additionality,
defined in AB 32 as crediting only those emission reductions that are made “in addi-
tion to any greenhouse gas emission reduction otherwise required by law or regula-
tion, and any other greenhouse gas emission reduction that otherwise would occur.”
CARB’s climate regulations provide more context on how additionality is to be
tested, requiring the use of a “conservative, business-as-usual scenario.”

The regulations also directly address uncertainty and risk management, defining
conservative scenarios as those whose “project baseline assumptions, emission fac-
tors, and methodologies that are more likely than not to understate net GHG emis-
sion reductions or GHG removal enhancements for an offset project to address
uncertainties affecting the calculation or measurement of [net GHG reductions].”

Finally, it is important to recognize that political perspectives on offsets vary
widely. Many stakeholders, including most major emitters in the market, are
strongly supportive of offsets as a mechanism to keep compliance costs low. After
all, the supply of offset credits is widely expected to meaningfully reduce carbon
market prices relative to a market without offsets (Borenstein et al. 2014; EPRI
2013). In contrast, several nonprofit stakeholders have expressed concerns about
whether California’s offsets truly represent reductions in GHG emissions. For
example, two environmental groups sued CARB, claiming that the agency’s deci-
sion to evaluate additionality using a performance standard at the protocol level
does not satisfy the requirements of AB 32. The trial court rejected the plaintiffs’
claims, finding that CARB had the necessary legal authority to adopt its perfor-
mance standard approach. The court then applied a highly deferential standard to
review CARB’s treatment of additionality in each of its existing protocols (Our
Children's Earth Foundation v. CARB 2015). Beyond highlighting the political
opposition to offsets, this decision suggests that future legal challenges to CARB’s
protocol methodologies would face a difficult legal test under which the regulator is
likely to prevail.

2Cal. Code Regs. tit. 17, § 95802(a)(14); see also Cal. Health & Safety Code § 38562(d)(1)-(2).
3Cal. Health & Safety Code § 38562(d)(2).

4Cal. Code Regs. tit. 17, § 95802(a)(4).

3Cal. Code Regs. tit. 17, § 95802(a)(76).
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15.1.3 Critical Issues for Carbon Offsets

Offsets raise a number of technical challenges, and CARB’s two new protocols are
no exception. A carbon market maintains its environmental integrity only if the
offset credits it recognizes represent actual net reductions in greenhouse gas emis-
sions. In practice, however, uncertainty about those reductions requires detailed sci-
entific input and is often the subject of significant controversy.

A critical task for policy-makers is establishing a robust standard for offset
additionality. An offset project is considered additional only if it occurred because
of the financial investment made in return for offset credits. In other words, an
offset program should only credit those emission reductions it causes and should
not credit reductions that would otherwise have occurred. This standard is neces-
sary to ensure that any climate policy system that accepts offsets achieves its
intended emission reductions. But additionality is difficult to achieve in practice.
Several studies have shown that a large portion of credits generated by the Clean
Development Mechanism (CDM, the Kyoto Protocol’s offsets program) were
non-additional projects that would have occurred without the financial incentive
of offset credits and thus do not represent net emission reductions (Cullenward
and Wara 2014; Haya 2009; Haya and Parekh 2011; Wara 2008). As a result, their
use by countries to meet Kyoto Protocol targets came at the expense of real reduc-
tions in greenhouse gas emissions.

Two issues further complicate the basic question of establishing whether offset
credits represent real additional emission reductions. First, uncertainty analysis is
particularly important for offset projects in the land-use and agricultural sectors,
where emissions vary widely across location, crop, and ecosystem types. Second,
there is the risk that offset program incentives cause emissions to increase outside
of offset project boundaries. The most egregious example involves offset credits in
the CDM awarded for the destruction of hydrofluorocarbons (HFCs), a potent fam-
ily of greenhouse gases emitted as byproducts in the production of certain refriger-
ants. Manufacturers realized they could earn greater profits from destroying HFCs
than from the sale of the refrigerant itself. There is strong evidence that they
increased their production as a result of this incentive, creating surplus HFC byprod-
ucts that they subsequently destroyed to earn offset income (Wara 2008). Beyond
enticing non-additional credits, the income from HFC-related offsets might have
discouraged national governments from directly regulating HFC emissions, in order
to maintain offset project eligibility—an effect that has been documented for a
range of other project types (Figueres 2000).

Although the problems observed in past offset systems remain relevant, it is
important to recognize that CARB’s approach to additionality is different than that
of its predecessor, the Kyoto Protocol’s CDM. The CDM requires individual offset
project applicants to evaluate their counterfactual emissions scenarios and demon-
strate additionality for each individual project. In contrast, the California system
makes these determinations at the protocol level by defining project eligibility
criteria. Once CARB has approved a protocol, a project applicant needs only to
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demonstrate compliance with the protocol’s eligibility criteria in order to earn
credit. Given the use of up-front project eligibility criteria, robust protocol design is
particularly critical to ensuring that California’s offset credits represent real emis-
sion reductions.

Finally, we note the importance of CARB’s early offset protocols as institutional
precedents in American climate policy. As one of the first legally binding climate
policies in the United States, California’s cap-and-trade system has already become
a standard point of reference for climate policy design. In turn, CARB’s treatment
of complex and uncertain scientific issues in its offset protocol development process
will surely set an important example for others.

15.1.4 Proposed Mine Methane Capture and Rice Cultivation
Protocols

By the beginning of 2013, CARB had approved four offset protocols covering proj-
ects in the following areas: (1) forestry, (2) urban forestry, (3) livestock waste man-
agement, and (4) destruction of ozone-depleting substances. We participated in the
policy development process for two new protocols: (1) mine methane capture and
(2) rice cultivation, which we describe briefly here for background.

CARB approved the Mine Methane Capture (MMC) protocol in April 2014
(CARB 2014b), following a year of development and stakeholder engagement.
The protocol awards credits to projects that capture methane that otherwise would
have been released into the atmosphere from coal and trona® mining activities.
CARB’s MMC protocol recognizes two types of projects. Methane can be cap-
tured for use as a fuel, such as by injecting captured gas into natural gas pipelines
or using it to fire an on-site power plant. Alternatively, MMC projects can destroy
methane without putting it to productive use through flaring or oxidation. In any
of these cases, methane (CH,) is converted to carbon dioxide (CO,), a much less
potent greenhouse gas.

At the time that this chapter was written, CARB was in the process of developing
a rice cultivation protocol and responding to comments submitted on a discussion
draft of the protocol released in March 2014. This protocol would credit reductions
in methane emissions from changes in rice cultivation practice in California and the
South Central United States. Rice cultivation produces methane emissions because
production fields are submerged under water for a large portion of the year. This
causes biomass to decompose without oxygen, producing CH, rather than CO,.
Methane emissions can be reduced if the fields are submerged for less time or if less
biomass is left on the field to decompose anaerobically.

®Trona is a mineral mined as the primary source of sodium carbonate in the United States.
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15.2 Science in the Policy Development Process

In April 2013, CARB established technical working groups to bring together stake-
holders to inform the development of two new offset protocols. The working groups
included offset project developers, project verifiers (who verify that project devel-
opers have met the protocol’s requirements), representatives from industries facing
compliance obligations in the carbon market (i.e., offset buyers), environmental
nonprofit staff, academic research scientists, representatives from organizations that
develop offsets standards for voluntary carbon markets, and state and federal offi-
cials from outside agencies. Each working group convened approximately once
every three months, though additional discussion continued between meetings.

15.2.1 The Interdisciplinary Nature of Climate Change Policy
Development

As a preliminary matter, we note that the scientific and technical expertise needed
to ensure the environmental integrity of carbon offset protocols spans a wide
range of disciplines. For example, the MMC and rice cultivation protocols drew
on experts—including a number of outside scientists, in addition to our group—
who provided advice on statistical uncertainty assessment, biogeochemical and
ecological modeling, field measurements of gas fluxes, economic analysis, life-
cycle analysis, basic mineralogy, engineering of mine construction, wildlife ecol-
ogy, insect population dynamics, the sociology of agricultural crop production
practices, modeling hydrological connectivity above- and belowground, state and
federal water law, land-use law, environmental law, and organizational theory. As
this list indicates, there are many opportunities for a variety of scientific experts
to proactively engage the climate policy process—no agency has all of the neces-
sary experts on staff.

15.2.2 What Did We Do?

Our participation in the offset protocol development process included a wide range
of activities. We interfaced with a variety of stakeholders, including CARB staff,
CARB board members, offset project developers, and nonprofit groups. Similarly,
our communications ranged from informal conversations in person to formal writ-
ten comment letters. As members of the technical working groups for each protocol,
we attended meetings at the agency’s headquarters in Sacramento and brought
attention to issues we viewed as critical to the environmental integrity of the draft
protocols as they developed, based on detailed independent analysis.



248 B. Haya et al.

We provided our assessments to CARB staff as informal communications and
later submitted formal comment letters during public comment periods in the
administrative process. At times when we believed that CARB was not adequately
addressing critical concerns, we spoke with individual CARB staff and board mem-
bers outside of the formal working group process, occasionally with the participa-
tion of other stakeholders; we also raised our concerns through public testimony at
formal board meetings.

The overarching goal of our involvement was to apply our research team’s inter-
disciplinary expertise to helping ensure the environmental quality of the protocols.
We did not use a single set of methods in our contributions, but rather, each of us
brought methods from our respective disciplines to our shared goal. Below, we offer
examples of scientific issues that highlight the kinds of input we offered in an effort
to ensure that California’s offset protocols reflect the best available science and are
robust in the face of significant uncertainty.

Our examples are organized according to different ways that scientific issues
arose in the policy development process—at the agency’s request or according to our
independent review of the protocols—rather than by protocol or chronology. In this
way, we hope to illustrate both how science was used in developing the protocols and
what roles scientists can expect (or be expected) to play in such processes.

15.2.3 Scientific Issues Raised by the Agency

Our first category of scientific engagement in the policy development process
focuses on those issues that CARB proactively identified, either via agency staff
asking stakeholders directly for input or by inclusion on agency-drafted meeting
agendas. We review one such example in this section.

15.2.3.1 Scale of Uncertainty Assessment in Model-Estimated Emissions
from Rice Cultivation

If the proposed rice cultivation protocol is adopted, it will become the first California
protocol to use a computer-based model to estimate emission reductions. Using a
model is necessary in this case because direct field measurements of emissions are
technically challenging, costly, and time-consuming. The proposed protocol relies
on a mechanistic biogeochemical model, the DeNitrification-DeComposition
(DNDC) model, originally developed at the University of New Hampshire (2012).

The DNDC model is used to estimate offset project emissions and emission
reductions. Through the technical working group, we—along with other scientists,
including DNDC model developers, biogeochemists, and agricultural experts—
addressed questions about model uncertainty and validation, the model’s ability to
estimate emissions of the potent GHG nitrous oxide (N,0), and specific biogeo-
chemical parameters used in the model.
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Models are by definition simplifications of complex processes and are not
perfectly accurate. Accordingly, the draft protocol applies a deduction that reduces
the model-estimated emission reductions to conservatively account for any model
error. Early drafts of the protocol included this deduction, but applied only one
value for all eligible projects. Since DNDC must be field-calibrated to particular
crop types, however, we were concerned that a blanket assessment of an uncertainty
deduction for model error was too general and would not reflect the uncertainty of
the model as it would be applied in the rice cultivation protocol—specifically, to
fields in different ecosystems, with different cultivars, and in different regions
around the country.

We focused our attention on how finely to parse assessments of model uncer-
tainty, raising this issue in both formal and informal comments. Ultimately, the draft
protocol included separate uncertainty deduction calculations for each of the rice-
growing regions, rather than a single uncertainty deduction for all applications of
the model. Furthermore, CARB decided to update the uncertainty deduction coef-
ficients on an annual basis, a feature that will make the protocol more robust in light
of new information. On the other hand, there is no formal mechanism for updating
the model itself in response to newly published scientific information that directly
affects relevant calculations. In the end, the potential for model structures and inputs
to change highlights the profound challenge of integrating active scientific research
into a fixed policy structure. Inevitably, there will be trade-offs between the adapt-
ability of the protocol to new information and the stability of compliance rules that
offset project developers desire.

15.2.4 Scientific Issues We Raised

A second category of scientific engagement describes our independent evaluation of
issues that emerged during the protocol development process, as opposed to the
assessment of issues on which CARB specifically requested input. In this section,
we discuss examples of issues we raised about the conservative estimation of emis-
sion reductions from individual projects, additionality assessment, and the risk of
unintended consequences caused by interactions between offset protocols and other
policies. In some cases, we raised questions that were not being addressed at the
time, and in others, we advanced new perspectives on issues that were already under
agency consideration.

15.2.4.1 Statistical Bias in the Rice Cultivation Emissions Model

Statistical bias occurs when a prediction repeatedly over- or underestimates real-
world outcomes. A model is unbiased if its outcomes are equally likely to over- and
underpredict actual emissions as determined by direct field measurements. An unbi-
ased model may still over- or underestimate the reductions achieved by an
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individual offset project, but the uncertainty deduction factor (discussed above)
ensures that over-crediting is still avoided with a high degree of certainty. However,
a model that has not been validated as statistically unbiased for the project types
credited under the protocol may result in an overestimation of the emissions reduced
by those project types, even after the uncertainty d